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September 5, 1997 PH 916-264-5424
BAX 916-264-8110
Paula Higashi

Executive Director

Commiission on State Mandates

1300 | Street, Suite 850

Sacramento, CA 95814
RE: CSM- 4499 Police Officer Bill of Rights
Dear Ms. Higashi,

The followmg information is submitted in order to clarify our earlier filed test claim and
pursuant to our meeting subsequent to that filing.

ln POBR, beginning -with Section 3303. Investigations and interrogations: conduct:
conditions; representation: reassignment, the section clearly indicates action which occurs

~ before any act which would trigger rights under Skelly. Eligible employees are covered by
this section even if discipline does not occur at some future date. As the entry paragraph
to that section states: :

When any public safety officer is under investigation and subjected to
interrogation...that could lead to punitive action, the interrogation shall be conducted
under the following conditions. For the purposes of this chapter, punitive action
means any action that may lead fo dismissal, demotion, suspension, reduction in

salary, written reprimand, or. transfer for the purposes of punishment. (emphasis
added) :

Clearly, the investigation and interrogation precede the punitive action listed by the
underlined “that may lead to." Additionally, rights under Skelly would not be applicable to
a written reprimand or transfer. However, if a transfer from some type of special
assignment occurs such as SWAT, Field Training Officer, Motor Officer, or other
assignment such as Night Shift which pays a premium pay, the employer is required under
this section to prove that the transfer was not made for the purposes of punishment. If an
employee asserts the transfer is'a form of punishment, such assertion could lead to a
‘hearing otherwise not provided or avallable under Skelly Further, paragraph (a) of Section
3303 places further restrictions on an employer WhICh increase costs to an-employer.
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Paragraph (a) places restrictions on when an employee is interviewed. It requires that an
employee be interviewed “at a reasonable hour, preferably at a time when the public safety
officar is on duty, or during the normal waking hours for the public safety officer... ." If a
typical police department works three shifts, such as the Police Department for this City,
two-thirds of the police force work hours not consistent with the work hours of Investigators
in the Internal Affairs section. Even in a smaller department without such a section, hours
conflict if command staff assigned to investigate work a shift different than the employes(s)
investigated. Payment of overtime occurs to the employee(s) investigated or those
performing the required investigation, or is at least a potential risk to an employer for the
time an employee is interrogated pursuant to this section. This section alone creates an
increase in costs to a public employer.

The following are several examples of situations where employees are afforded rights
under POBR which, under Skelly would not apply:

1. lnterrogation or interview.
2. Reduction in salary for transfer from special assrgnment where pay is
decreased. :

Written reprimand.

w

4, Trahsfer, even with no pay reduction, for the purposes of punishment.
. B. Denial of promotion on grounds other trran meri’r.
6. Minor euspensions (5, possibly 10 days, or less).

7. Release from probatron.

In the above, costs would be associated with clerical and professional time to
. achedule and provide an administrative hearing or an interview or interrogation.

Not covered by'Skelly are the internal pieces of an interrogation or interview related to a
public safety officer in paragraphs (g), and (l) of Section 3303, where costs can be
attached. These internal pieces oceur even if the investigation or interrogation does not
result in drecrp[rne 3

Purchase of taping equipment and additional blank tapes.

Additional professionaly’rime required in order to accomplish taping. A clear
record of the interview or interrogation is necessary if further action occurs.
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Clerical time involved in transcribing the taped interview or interrogation,
providing a copy of the tape to the employee and to provide copies of any
notes, related reports and complaints pursuant to Section 3303.

Additidnal professional and clerical time in scheduling the interview if the
public safety officer asserts their right to representation which usually is not
immediately available. -

“In Section 3305. Co s adverse fo interest: entry in personnel file or in other reco

opportunity to read and sign instrument; refusal to sign also carry additional requirements.
By statute, State and County employees have the ability in some fashion to respond to
adverse comments placed in their personnel file. Employees of a City do not share that
same statutory right. Sections 3305 and 3306 place further requirements upon the
employer, and provide additional rights to the employee, again not available under Skelly.:

Section 3305 provides to all covered public safety officers the right to first examine and
sign any comment adverse to his interest before being placed in his personnel or other file
used for personnel purposes. This requirement even goes beyond what: is provided to
State and County employees. A supervisor cannot simply present an employee with an .
adverse counseling memo and advise that it is being placed in the employee's personnel
file, which is what occurs with an employee not covered by POBR. The public safety
officer may also refuse to sign the adverse document, in.which case that fact is noted on
the document and sjgned or initialed by such officer. Section 3306 goes further into the.
response to such adverse comments. :

Section 3306 provides a public safety officer the ability to file a written response to any
adverse comment. State and County employees, including those not covered by POBR
have a separate statutory right to respond to such comment or document. Except through
language in either personnel rules or agreed upon in a collective bargaining agreement,
both which can vary greatly, City employees not covered by POBR have.no statutory right
to respond to such documents. All public safety officers, including those employed by a
City, have that right provided by this section of POBR. Although minimal, Sections 3305
and 3306 do have an impact in increased professnonal and clerical time.

Another significant difference between Skelly and POBR is in level of discipline which is
covered. As mentioned earlier, Skelly would not apply in cases of transfers and letters of
reprimand. Case law related to Skelly weakens the.protection in suspension cases (Civil
Service Assn. v. City and County of San Francisco, 22 Cal 3d 552) by allowing imposition
of "minor” suspensmns without procedural due process provided under Skelly. In the Civil
Service case, “minor” was defined as five (5), possibly ten (10) days or less. Employers
who impose such suspensions without such pre-suspension hearings, must provide that
hearing under Section 3304 of POBR.
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Section 3304. [awful exercise of rights: insubordination; administrative eal contains
additional language not covered by Skelly. Portions of punitive action defined in POBR are
covered by Skelly. 3304 (b) also includes “"denial of prométion on grounds other than
merit.” This safeguard is another example where an administrative hearing required by
POBR results in increased costs in professional and clerical time.

In the City of Sacramento, professional and clerical rates are estimated as follows:
Professional $41.00 to $94.00 per hour
Clerical - $21.00 to $30.00 per hour

The rates vary due to level of clerical or professional employees assigned to particular
tasks involved such as copying, transcribing, review before release of information, and
scheduling and providing and administrative hearing. On average, the typical internal
affairs interview is approximately forty-five (45)minutes in length. Upon request, a copy of
the tape and transcription of an interview involves approximately four (4) hours of clerical
time and approximately thirty (30) minutes of professional time. To provide a copy of the
notes, complaints, reports as stated in POBR in an average Internal Affairs file would
involve approximately two (2) hours of clerical time and approximately thirty (30) minutes
of professional time. Professional time in the above examples would most likely be at the
lower rate. The cost to provide an administrative hearing would be upwards to the greater
rate depending upon the rank of command staff or management present for the hearing.

We hope this clarifies for the Comrnission our position that POBR is substantially broader
than Skelly. '

Should you have any questions, do not hesitate to contact me.
Sincerely,

Giond ] | ol

Edward J. Takach
Labor Relations Officer
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COMMISSION ON STATE MANDATES
1R00 | BTREET, SUITE 850
i "AMENTO, CA 85814

323-3562

March 19, 1998

Ms, Dee Contreras

Mr. Edward J. Takach

City of Sacramento

Depariment of Employee Relations
926 J Street, Room 201
Sacramento, CA 95814-2716

Mr. Jim Apps
Department of Finance
915 L Street, 8th Floor
Sacramento, CA 95814

And Interested Parties (See Mailing list)

RE: CSM-4499
Test Claim of the City of Sacramento
Government Code Sections 3300 through 3311
Peace Officers Procedural Bill of Rights

Commission staff has conducted preliminary research of the test claim statutes and relevant case
law. This preliminary research indicates that Government Code sections 3304, 3305 and 3306
relate to an officer’s property and liberty interests and, therefore, merely implement the
procédural requirements of the Due Process Clause of the 14th Amendment to the U.S.
C Constitution. In other words, the same activities would be required by local agencies under
federal law in the absence of POBAR. Thus, a reimbursable state mandated program may not
exist with regard to these statutes.

Although not an ei(haustive list, staff finds the following cases relevant to this test claim: -

Doyle v. City of Chino (1981) 117 Cal.App.3d 673, 680.

Binkley v. City of Long Beach (1993) 16 Cal.App.4th 1795, 1807.

Riveros v. City of Los Angeles (1996) 41 Cal.App.4th 1342, 1359,

Murden v. County of Sacramento (1984) 160 Cal.App.3d 302.

Lubey v. City and County of San Francisco (1979) 98 Cal.App.3d 340,
Wilkerson v. City of Placentia (1981) 118 Cal.App.3d 435.

Phillips v. Civil Service Com. (1987) 192 Cal.App.3d 996.

o Civil Service Assn. v. City and County of San Franctsco (1978) 22 Cal.3d.552.
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o Board of Regents v. Roth (1972) 408 U.S. 564.
o Codd v. Velger (1977) 429 U.S. 624.

Although the parties have touched on the issue of due process relating to the Skelly decision,
due process under the 14th Amendment is broader than what is discussed under Skelly.
Therefore, staff is unable to complete its review and analysis of this test claim without
supplemental responses from the claimant and the Department of Finanice to the following
issues:

1. How are the activities under Government Code sections 3304, 3305 and 3306 any different
than what is already required of local agencies under the 14th amendment. When discussing
the Due Process Clause and the opportunity for an administrative appeal provided in section
3304, please address each of the punitive actions listed in section 3303 (i.e., dismissal, '
demotion, suspension, reduction in salary, written reprimand, and transfer for purposes of
punishment.) -

2. In the claimant’s response dated September 5, 1997, the claimant alleges that state and
county employees have a statutory right to respond to adverse comments in addition to
Government Code sections 3305 and 3306. The claimant asserts that city employees have no
such additional statutory right. Please comment on this allegation and identify the statute(s) and
case law, if any, relied upon. '

Enclosed are copies of the cases listed above. Staqff requests the claimant and the Department
of Finance 1o file supplemental responses by April 20, 1998.

Should you have any questions regarding the above, please call me.
Sigcerely, .
bt fhalson.
CAMILLE SHELTON
Staff Counsel

c. Allan Burdick (w/enclosures)
mailing list (w/o enclosures)

F:\mandates\ Camiiie\4499\]r3 1898 .
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April 22,1998

Ms. Paula Higashi

Executive Director
Commission on State Mandates
1300 I Street, Suite 950
Sacramento, CA 95814

) Dear Ms. Higashi:

This is in response to your letter of March 19, 1998, regarding the test claim submitted by the
City of Sacramento (Claim No. CSM-4499), which alleges that Government Code Sections
3303 and 3304 of the “Peace Officers Bill of Rights” contain state mandated reimbursable
costs. The letter requests that the Department of Finance respond to questions regarding the
differences between the due process activities required by Government Code Sections 3304,
3305 and 3306 as compared to the 14" Amendment of the U.S. Constitution. You have also
requested our comments on the claimant’s allegations regarding state, county and city
cmployees statutory right to respond to adverse comments,

As noted in our July 17, 1996 letter to your office, our analysis concludes that the statutes do
not contain a reimbursable state mandate to local government. We are once again advising
you that we oppose the finding of a reimbursable mandate in this case. Furthermore, we are
unable to provide a response to the expanded legal questions raised in your letter at this time
because we are currently without legal counsel. due to the recent departure of our
department’s attorney to another agency. We understand that the State Personnel Board’s
legal counsel has reviewed these issues and will be responding to your questions on behalf of
the State. :

As required by the Commission’s regulations, we are including a “Proof of Service”
indicating that the parties included on the mailing list which accompanied your. letter have
been provided with copies of this letter via either United States Mail or, in the case of other
state agencies, Interagency Mail Service.
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- If you have any questions regarding this letter, please contact Louise Heredia-Sauseda,
Principal Program Budget Analyst at (916) 445-8913 or James Apps, state mandates claims
coordinator for the Department of Finance, at (916) 445-8913. '
Sincerely,

S. CALVIN SMITH ,
Program Budget Manager

Attachments
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PROOF OF SERVICE

Test Claim Name: PEACE OFFICER PROCEDURAL RIGHTS
. Test Claim Number: CSM—4499

I, the undersigned, declare as follows: : ‘
I am employed in the County of Sacramento, State of California, I am 18 years of age or
older and not a party to the within entitled cause; my business address is 915 L Street,
8 Floor, Sacramento, CA 95814.

On April 22, 1998, I served the attached recommendation of the Department of Finance in
said cause, by facsimile to the Commission on State Mandates and by placing a true copy
thereof:  (1)to claimants and nonstate agencies enclosed in a sealed envelope with postage
thereon -fully prepaid in the United States Mail at Sacramento, California; and (2) to state
agencies in the normal pickup location at 915 L Street, 8th Floor, for Interagency Mail

Service, addressed as follows:

A-16

Ms. Paula Higashi, Executive Director

Commission on State Mandates
1300 I Street, Suite 950
Sacramento, CA 95814 .
Facsimile No. 445-0278

B-29 . .
Legislative Analyst's Office
Attention Marianne O'Malley
925 L Street, Suite 1000
Sacramento, CA 95814

Mr, Steve Smith, CEO
Mandated Cost Systems
2275 Watt Avenue, Suite C
Sacramento, CA 95825

Wellhouse and Associates
Attention: David Wellhouse
9175 Kiefer Boulevard, Suite 121
Sacramento, CA 95826

B-8

State Controller's Office

Division of Accounting & Reporting
Attention: William Ashby

3301 C Street, Room 500
Sacramento, CA 95816

League of California Cities
Attention: Ernie Silva
1400 K Street

Sacramento, CA 95815

Mr. Walter Vaughn, Executive Officer
State Personnel Board

801 Capitol Mall, Room 570
Sacramento, CA 95814

Mr. Paul Minney, Interested Party
Girard & Vinson

1676 N. California Boulevard, Suite 450
Walnut Creek, CA 94596
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David M. Griffith & Associates Ms. Dee Contreras, Director of Labor

Attention: Allan Burdick Relations

4320 Auburn Boulevard, Suite 2000 : Office of Labor Relations

‘Sacramento, CA 95841 9210 10% Street, Room 601
- ‘ Sacramento, CA 95814

City of Sacramento .
Department of Employee Relations
926 J Street, Room 201
Sacramento, CA 95814-2716

I declare under penalty of perjury under the laws of the State of California that the foregoing
is true and correct, ‘and that this declaration was executed on April 22, 1998 at Sacramento,

California. ‘ '
M\&Q,OJ_, 3} DALY

Richelle Deremo
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OFFICE OF

LABOR RELATIONS CITY OF SACRAMENTO 921 10TH STREET

ROOM 601
SACRAMENTO, CA
95814-2711

' PH 616-264-5424
June 17, 1998 S FAX 016-264-8110

CALIPORNIA

Ms. Paula Higashi

Executive Director

Commission On State Mandates
1300 | Street, Suite 950 |
Sacramento, CA 95814

Aftn:

RE:

Camille Shelton
Staff Counsel

CSM-4499 ,

Test Claim of the City of Sacramento )
Government Code Sections 3300 through 3311
Peace Officers Procedural Bill of Rights '

This is in response to your March 19, 1998 request for supplemental responses.

1, How are the activities under Government Code Sections 3304, 3305 and 3306 any
different than what is already required of local agencies under the 14th Amendment.
 Response

It remains bur position that the 14th Amendment does not, and was not meant to,

cover actions such as a written reprimand, transfer for the purpose of punishment
(where no other loss such as salary attaches) mentioned in section 3303, or denial
of promotion on grounds other than merit as indicated in section 3304.

One difference which stands out is the fact that those Government Code sections
cover peace officers as defined by the statute only. Miscellaneous employees (such
as technical, professional and administrative that are not sworn peace officers) are
not eligible for the same rights conferred upon peace officers by POBR. That
reason alone provides requirements upon |ocal agencies which differ from those
under the 14th Amendment. Miscellaneous employees do not share the protections
in terms of being interviewed or the procedural pieces of investigations (recordings,
copies of previous interviews, etc.) which could lead to punitive action, or the
protection from re-assignment as provided in section 3303 to peace officers.
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Ms. Paula Higashi
Attn: Camille Shelton
June 17,1998
Page 2

A hearing provided by an employer for a written reprimand, transfer, or denial of
promotion, where no property right has attached goes beyond the due process
clause. Obviously, in any dismissal, demotion, suspension, or reduction in salary,
a property right has attached with due process considerations. :

2. Claimant alleges that state and county employees have a statutory right to respond
to adverse comments in addition to Government Code sections 3305 and 3306 and
that city employees have no such additional statutory right. Please comment on this
allegation and identify the statute(s) and case law, if any, relied upon.

Response

County employees have a statutory right as stated above pursuant to Government
Code section 31011 to inspect, respond in writing or in person, and that written
responses must be included in the file. Government Code sections 18574 and
19589 provide similar protections to state employees. While Labor Code section
1198.5 allows city employees to review, it does not provide a manner in which to
respond to adverse comments, and in fact, does not even allow for copies to be
made. '

If the protections of POBR provide no greater protections than those under the 14th
Amendment, then what purpose does POBR serve, and why is there continual effort to
amend POBR to add greater protections? The most recent amendment placed a mandate
upon public employers that proposed discipline be served upon a peace officer employee
within one (1) year of the date the act is discovered by the employer. | believe this, and
our response on September 5, 1997 clearly show that POBR provides protections which
are beyond Skelly or the due process clause of the 14th Amendment.

Should you have any questions, do not hesitate to contéct me.
Sincerely, ‘,M

Edward J. Takach
Labor Relations Officer
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EXHIBIT J

CALIFORNIA STATE PERSONNEL BOARD
801 Capitol Mall » Sacramento CA 95814
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June 17' 1998 ‘.'\ '.:(._JWIIVHSS]O".(

STATE MANE® A

FAX AND U.S. MAIL

Paula Higashi, Executive Director
Commiission on State Mandates
1300 | Strest, Suite 950
Sacramento, CA 25814

RE: CSM-4499
Test claim of the City of Sacramento
Government Code Sections 3300 and 3311
Public Safety Officers Procedural Bill of Rights

Dear Ms. Higashi:

The Department of Finance has requested that the State Personnel Board respond
to the Commission’s letter of March 19, 1998. ' In-that letter, you question whether the
provisions of the Public Safety Officers Procedural Bill of Rights Act (POBOR) cited by
the claimants can be construed as implementing the procedural requirements of the due
process clause of the 14™ Amendment to the United States Constitution.

1. Several courts have recognized the ties between an employee’s ‘
constitutional due process rights and the statutory nghts afforded by the
POBOR.

In Riveros v. City of Los Angeles (1996) 41 Cel.App.4th 1342, 1359, an appellate
court affirmed the right of a probationary peace officer, rejected during probation based
on allegations of misconduct which could stlgmatlze his reputation, to an administrative
appeal pursuant to Government Code section 3304." In so doing, the court noted:

“The right to such a hearing arises from the due process protections of the
Fourteenth Amendment to the United States Constitution. The limited purpose of the
section 3304 appeal is to give the peace officer a chance to establish a formal record of
the circumstances surrounding his termination and try to convince his employer to
reverse its decision, either by showing that the charges are false or through proof of
mitigating circumstances [cltation omitted]. This is very nearly the same purpose for the
hearing mandated by due process requlrements which must afford the officer a chance
to refute the charges or clear his name."

1 All statutory references are to the Government Code, unless otherwise noted.
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ln B/nk/ey v. City of Long Beach (1993) 16 Cal.App.4™ 1795, 1807, a case lnvolvmg
the dlscharge of a police chief and the adequacy of the city's appeal procedure, the
.court noted that absent local rules or memoranda of understanding prescribing the
scope of an administrative appeal hearing conducted pursuant to section 3304, the

adequacy of any such appeal procedure "must be measured eccordlng to constltutlonel
due process principles.”

An appeliate court has opined that by enacting POBOR, the Callfornla Leg|sleture
made it clear that public safety officers'may not be subjected to pun|t|ve ec’uon ar.
interrogation that could lead to punitive action, without being afforded certaln procedural .
protection, all of which are-directly related “to the |mportant due process value of
promoting accuracy and reasonable predlcteblhty in governmental decision maklng
when individuals are subject to deprivatory action.” (emphasis added) [Benach V. |
County of Los Angeles (1897) 80 Cal.App.4™" 637 (unpubhshed) citing Pe‘ gle v,
Ramirez (1979) 25 Cal.3d 260, 267). e

Other courts have recognlzed that the concept of due process includes “a
meenlngful and adequate opportunity” for the employee "to refute the charges ‘and clear
his name" and that that opportunity encompasses the chance to conduct "his own
investigation or‘present his own' evndence g [See Murden v. Coum‘z of Sac “"ment
(1984) 160 Cal;App.3d- 302 Lubev v C/tv and countv of San Franc:sco j979) 98
Cel App 3d 340) . !

Thus, by affording an employee the tools necessery 'to conduct’ hIS or her own
investigation, the procedural protecttons set forth in section 3303(g) of POBOR assure
the employee a meanlngfu| oppo" y'to conduct his/her own investigation g ‘present
his/hér own evidence. “The samé protections thereby promote* ecouracy*l" de _fion-
making. The POBOR provisions requiring that an employee be made aware of adverse .
comments in his or her personnel file and be allowed to respond in writing to those
comments (sectlons 3305 and 3306) further the seme due process velues '

2. The admlmstratlve appeal prowded for in sectioh 3304(b) dlffers alittle”
from what would otherwise be'required of local agencies by the 14th
Amendment to the Unlted States Const|tut|on

As noted above, a review of the'case law deahng with the POBOR' admln’lstretlve
appeals reveals a tendency by theé'courts to a@ssess the adequacy of the':
afforded under POBOR with’ reference to federal due process requlrements. The' courts
have cteerly said that due process under the 14" Amendment Is'a flexible concept.
what process is due may vary‘based on several factors, most notably the nature of the
deprivation. Similarly, courts have flexibly |nterpreted the right to-an "admln|strat|ve e
appeal” under-POBOR.
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What follows is in response to your request for a comparison of the appeal rights
accorded under the due process clause v. POBOR for the actions you designated.

Opportunity to be Heard as Required by Due Process

The United States Supreme Court has not yet resolved the issue of whether “the
protections. of the federal due process clause extend to discipline of tenured public
employees short of termination." (Gilbert v. Homar (1987) 520 U.S. __ [138
L.Ed.2d 120]

California courts, however, have required, with some variations as to the nature
of the hearing and timing of the hearing provided, adherence to the due process rights
delineated in Skelly v. State Personnel Board (1975) 15 Cal.3d 194 in cases where the
employee has been dismissed (Chang v. City of Palos Verdes Estates (1979) 98
Cal.App.3d 557, 583), demoted (Ng v. State Personnel Board (1977) 68 Cal.App.3d
600, 806, suspended without pay (Civil Service Assn. v. City and County of San
Francisco (1978) 22 Cal.3d 552, 558, and transferred for disciplinary reasons (Runyon
v. Ellis (1995) 40 Cal.App.4™ 961). Clearly, an.employee who has suffered a pay
reduction is entitied to no less due process than an employee who has been
suspended. A probationary employee who is terminated for stigmatizing misconduct
has a due process liberty interest right to a name-clearing hearing. (Lubey v. City and
County of San Francisco (1979) 88 Cal.App.3d 340).

At least one court has held that even an employee who suffers a written
reprimand is entitled to some procedural due process, albeit not to a pre-disciplinary
hearing; the court noted that the employee's procedural due process rights were
adequately protected by the administrative appeal to be afforded under POBOR.
(Stanton v. City of West Sacramento (1991) 226 Cal.App.3d 1438, 1442),

Administrative Appeal as Required by POBOR

POBOR simitarly requires that a public agency must afford a public safety officer
an opportunity for an administrative appeal from a punitive action, defined as “any
action that may lead to dismissal, demotion, suspension, reduction in salary, written
reprimand or transfer for purposes of punishment," and from a “denial of promotion on
grounds other than merit."”> Cases interpreting POBOR have also held that a
probationary employee may be entitied to an administrative appeal if that employee was
rejected for misconduct that stigmatizes his or her reputation. (Riveros v. City of Los
.Angeles (1996) 41 Cal.App.4" 1342, modified on denial of rehearing).

2 \While the definitional language of the statute Is somewhat inartful, case law seems to be refining the
definition so that the right to the administratlve appeal does not attach until a decision to take the punitive
action has been made, The “|lead to" language in the statute was probably meant to refer back to the
interrogation process-- in other words, interrogations that could "lead to" punitive actions are governed by
the provisions in section 3303,
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Paula Higashi
June 17, 1998
Page 4

CONCLUSION

The procedural protections accorded a public safsty officer under POBOR are
directly related to established due process values: due process requires that where the
government seeks to deprive an employee of a protected liberty or property interest,
that employee be afforded a meaningful chance to refute the charges through notice
and opportunity to conduct his or her own investigation or present his or her own
evidence. : '

The POBOR protections afforded public safety officers during interrogations, the
rights afforded officers facing punitive action, and those protections afforded officers
who have had adverse comments entered their personnel files all further important due
process values. Given that a recognized value in federal due process is, {o a great
extent, to promote accuracy in governmental decision-making, one can assume that a
governmental entity implementing POBOR will achieve a greater accuracy in its
decision-making in the personnel arena. Such increased accuracy should clearly
translate into cost savings as fewer decisions should be challenged and those that are
challenged should be upheld on a more frequent basis, resulting in fewer back pay
awards. In addition, an employee accorded POBOR protections resulting in a fairly
considered decision may be less likely to file retaliatory litigation-against a governmental
employer. All these cost savings should more than offset any costs that might be
attributable soiely to the enactment of POBOR.

- If you have any further questions regarding these matters, please feel free to
contact Elise S. Rose, Chief Counsel of the State Personnel Board at (816) 653-1403!
Sincerely,
Do Dougi-
Walter Vaughn

Executive Officer
State Personnel Board

cc. Floyd Shimomura, Chief Counsel
Department of Finance

[POBOR.LTR]
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EXHIBIT K

RECEIVED
COMMENTS TO DRAFT STAFF ANALYSIS | AUG 06 1999
“Dated July 6, 1999 - 4 .
By CLAIMANT, CITY OF SACRAMENTO s%%@&ﬂ%i%s
CSM 4499 4

Peace Officers Procedural Bill of Rights
Government Code Sections 3300 through 3310

I, Dee Contreras, state:

That I am the Director of Labor Relations for the City of Sacramento, which position I have
held since November; 1995, From 1990 until November 1995, I was the senior labor relations
representative for the City of Sacramento: In these positions, my duties includé negotiations with
unions pursuant to the Meyers-Milias-Brown Act, contract administration, processing giievances,
discipline review for police and fire, as well as miscellansous employees: “Thus, I: have been’
personally responsible for the review of police discipline matters. .In these pos1t10ns '] hiave been
involved in all areas of management labor reldtios. .

I have been involved in the labor relations area since 1980." I was a labor union
representative from August of 1980 until June of 1990. I represented employees in disciplinary
. actions and hearings. I represenited dnd defended the employees ‘and unions in grievances. I
negotiated and reviewed civil service rules and their application. I was thus ifnvolved inall aspects
of labor relatwms from the unien side for thls penod of time.

From my substantial experience in representing bothfl'abor and management, Lam extremely
familiar with both the Skelly process as well as the Pedce Oﬁﬁeers Procedural Bill of-Rights.

" That I have personal knowledge of the facts- stated herem and if called upon to tes’afy I
could do so competently. -

That Thaveread the Dreft Staff Analysis of the Commlssmn on State Mandates staff dated
July 6, 1999. Giventhe complex nature ofthe issues presented by this test claim, the Cotnmission’s
staff has done an admirable job. However, there are certain issues which the City of Sacramento-
believes were not adequately addressed, or are not reflective of the reality of public sector labor
relations. f ’

Preliminarily, it should be noted that the City of Sacramento agrees that those duties requiired
to be performed. to satisfy the due process reguirerients of the United States’ and California
Constitutions pursuant to Skelly v. State Personne! Béard (1975) 15 Cal.3d’ 194 are preexistihg:
constitutional requirements, and thus not a reimbursable mandate. It is those requirements which
exceed Skelly and are required by the Peace Officers Procedural Bill of Rights that form the
foundation for a reimbursable mandate. : :
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In ofdler to better understand the difference between Skelly and the Peace @fficers Procedural
RJH of Rights (hereinafter referred to as "POBAR" ‘a bnef outline of the two different systems is
. waln anted, ; .

. General Deseription of Skelly and POBAR = - .

A

The requirements of Skelly were aptly descnbed by .Tustlce Sulhvan in his opinion, ag

follows:

"...Itis clear that due process does not require the state to provide
the employee with a full trial-type evidentiary hearing prior to the
initial taking of punitive action. However; . . .-due process: does
mandate that the employee be accorded certain procedural rights
.before the: discipline becomes effective. As a minimum,. these -
preremoval safeguards mustinclude notice of the proposed action, the.
reasons therefore, a copy of the charges and materials upon which the
action is baged, and the right to respond, either orally or in writing, to
the authority initially imposing discipline." Skelly, .s'upra at p. 215,
see Draft Staff Analys1s at page 161.

As the Draft Staff Andlysm notes; these protectlons are required to be gwen to permanent
civil service employess subject to dismissal, demotion; long term suspension and reduction in salary.
Thess protections are not afforded to short term suspensions, reclassifications or reprimands. See,
Civil Service .dssn. v. City and County of San Francisco (1978) 22 Cal.3d 552, 558-564; Schultzv.
Regenty of University of California (1984) 160 Cal.App.3d 768, 775- 787 Stanton w. City af West
Secramento (1991) 226 Cal.App.3d 1438, 1441-1442.} - ,

These protections are not afforded to employees who serve "at will"; or at the pleasure of the
appointing authority; there must be a legitimate claim of entitlement to continued employment
before dus process requires predisciplinary safeguards. See, Board of Regents of State Colleges v,

Roth (1972)408U.S. 564, 577-578, 92 8.Ct. 2701, 2709-2710; Shoemaker v. County of’Los Angeles
(1995) 37 Cal.App.4" 618, 630-631; Hill v. Calzforma Staz‘e University, San Dzego (1987) 193
Cal App.3d 1081, 1088, - L

Under Skelly’s progeny, there is also a "liberty" interest. This intercst attaches when an -

employee is dismissed or not hired and the employing agency "makes a ‘charge against him that - -

might seriously damage his standing and =associations in the community,” such as a charge of
dishonesty or immorality, or would ‘impese [] on him a stigma or other disability-that foreclosed his
freedom to take advantage of other employment opportunities.” [Citations omitted.] A person’s

Al

' See more detailed discussion infa concerning written reprimands.
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protected interests are not infringed merely by defamatory statements, for ax interest in reputation
alone is not a constitutionally protected liberty interest. [Citations omitted.] Rather, the liberty
interest is infringed only-when the defamation is made in connection,with the loss of a government
benefit, such as, in this case, employment. {Citations oxmtted 1" Murdenv. Caumy of Sacramenio
(1984) 160 Cal.App.3d 302, 308. -

The purpose ofa "hberty mterest" hearmg, whlchcmay occur after the d.wc1phne isto prowde
a hearing to allow the person to clear his neme. Murden, suprq at 310,

In contrast to the very bagic: requirements which are afforded by either a "property" or
"liberty" hearing, the requirements of POBAR are more stringent, both quahtanvely and
quantitatively. - b . .

Government Code, .-Section 3303 - speaks, te- the . rights of peace; ofﬁcers subject to
"interrogation", and provides substantial safeguards. Section 3304 gpeaks to the rights of the peace
officer regarding procedural safeguards including the right to.a hearing, and statute of limitations
concerning how long the agency has to use acts as a-basis for discipline. Thpse sections read as
follows: Coe ‘ ¥ :

3303.."When any public safety officer is under inyestigdtion:
and subjected to interrogation by his or her commanding officer, or .
any other member of the employing public safety department, that -
could lead to punitive action,.the interrogation shall be conducted
under the following conditions:. ‘For the purpose of this-chapter, s
punitive action means- any.action that maylead to dismissal; -
demotion, - suspensmn, reduction in: salary, written .repnmand, or
transfer for purposes of punishment, ... o0 " ' o

.-(a) The interrogation: shall be conducted at a raasonable
hour, preferably .at a time when the public safety officer is oz duty;or
during the normal waking hours for the public safety officer, unless
the seriousness of:the investigation requires. otherwise,: If ‘the
interrogation dpes occur during off-duty. time- of.the public. safety
officer being, interrogated,--the pu,b]ié, gafety, officer. shall be -
compensated - for -any off-duty .time, in accordance with regular
department procedures, .and the, public. safety officer shall not be

_released from employment foriany work missed. :

(b) The public safety officer under mvestlgatlon sha]l be '
informed prior to the interrogation of the rank, name, and command
of'the officer in charge of the interrégation, the interrogating officers,
and all other persons io -be present during the interrogation. . All
questions directed to the public safety. officer under, interrogation
shall be asked by and tliréugh no more than two mterro gators at one. +
time. Py .
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. (c) The pu'bhc safety officer under investi gation ghall be
mformed of the nature of the investigation prior ‘to any ifiterro gatwn
(d) The interro; gating session shall be fora reasonable penod

~ 'takmg into consideration gravity and cornplexity of the issue bemg

investigated, The person under interrogation shall be allowed to -

 attend to his or her own personal physrcal necessities.

‘by the press.or

'(e) The public safety officer under interro gBIlOli shall not be
subjected to offensive language or' ‘{hrefitensd with punitive action,
except that an officer refusing to respond to questions or submit to
intetrogations shall ‘Be-iformed that failuré to answef questmns

‘directly related t0 the investigatioti or intertdgation may resalt in

punitive action. No promise of reward shall be made as an
inducement to answering any question, The employer shall not cause
the-puiblic safety ofﬁcer uﬂder m’cerroga‘ﬁon to be sub) ectetl to v151ts

ghall his or het'honis éddresd ot photogra

news media without hi§ 6t hér express consent.
(f) No statement made during interrogation by a pubhc
safety ofﬁcar under vduress coerc1on, or threat of pumtlvc actmn shall

including d.rsmplmary actmn brough’c under Section’ 195 ’72 e
(2) This subtivision shall not’prevent the admissibility of*
statements made by the public safety officer under mten‘ogatwn ifn

+ any civil action, mcltid.mg admmmtratWe attions, brough‘c by ‘that

public safety officer, or that fﬁcer g eXclusiVe(represantanva aﬂﬂmg
out of & disciplinary acHGH

“(3) This subdivisicti shail niot prevent staternerits made by e

a public sifety offifer unidér intérro gatron‘from bemg used to unpeach
the testimony:of that dfficer after an'in camera review 10 de’cermme

whetherthe statefents'setve to mpeach the testlmony ofthe officer.”

(4) This siibdivisioti: shall*not othetwise prévént the
admissibility of statements mads by @ public’ safety ofﬁcer under .
interrogation ifthat officet subseqiently is‘deceased:’

(i) The cortiplete intérrogation of a piblic safety ofﬁcer may
be recorded. If & taps: rdlng ig'thade ‘of the mterrogatton, the
public safery ofﬁcer 'shall havé accessl td the tape 1f any further
a subsequent time; Tha pubhc safety officer shall b entitled to &
transcribed copy of any notes made by a stenographer or to any
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reports or complaints made by investigators or other persons, except
those _which are deemed by the investigating agency. to' be
conﬁdennal No notes or reports. that are deemed to be con;ﬁdenhal
may be entered in the officer's personnel file. .The public safety
officer being interrogated shall have the right to bring hig,or herown
recording device and record any and all aspects of the interrogation.

(b) If prior to or during the interrogation, of a public, safety
officer it is deemed that hesor she, may be charged with .2 criminal
offense, he or she shall be immediately informed of his-or her.
constitutional rights, ,

O Upon the ﬁhng of a formal wntten statement of charges
or whenever an interrogation focuses on matters that are likely to
result in punitive action againgt,any. public safgty officer, that officer;.

at his or her request, shall have the right to.be represented by, a. -

representative of his or her ch01ce who -may be present at all times .
during the, mterrogahon The representettve shall not be a. .person
subject to the same mvashganon The representative shall not be
required to discloss, nor be subject to any punitive action for refusing
to disclose, any.information received from the, officer under
mvestlgatmn for noncnmmal matters.

. This sectign shall not apply to any 1nterroget1on ofa pubhc
safety officer in the  normal courge.of duty, ccunselmg, instruction, or-
informal verbal_admonishmem; by, or.other goutine or, unplanned
contact with, a supervisor or any other.public.safety officer, nor shall
this section epply to.an investigation concemed solely .and, dn‘ecﬂy

with alleged criminal activitigs.

. () No. public, safety ofﬁcer shall be loaned or. temporanly
reassigned to a location or duty assignment if.a sworn member of his
or her depar{:men% would not normally. be sent to that location or
would not normally be. given. that duty assignment . under similar
cucumstances P . Co o

3304 (2) No pubhc safety ofﬁcer shall be subJected to
punitive action, or demed promotxcn or be threatened with any such |
treatment, because of the lawful exercise of the rights granted under
this chapter, or. the exercise of any Ttights under any existing
administrative grievance procedure. -

Nothing in this section shall preclude a head of an agency
from ordering a public safety.officer to coaperate with other agencies
involved in criminal investigations. If an officer fails to comply with = -
such an order, the agency may officially, charge him or her with
insubordination. i

(b) No punitive, action, nor denial of promctxon on grounds
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other than merit, shall be undertaken by a.n& public agency'against
any public safety officer who' has ‘successfully completed the
proba’uonary period that"may be Tequired by his or her ‘em;rloymg'
agency” Without providmg tlie public safoty ofﬁoer w1th an'
opportinityfor administrative appedl. : )

. ..(6)No ghisfof pohoe may be rerioved by a pablic agenoy,’ b‘i‘
appomtmg authonty, w1thout prowdmg the chief of ‘police with
writteh ricticé-and the reason of reesohs fherefor and an’ opportumty
for adfninistrative appeal. ©*~ o

For purposes of this subd1v1s1on, the removel of'4 chiéf of
police by s pliblic agenty ot appointitp authofity, forthe purpose of |
implementing the'goals or pohol" “or both; of the' piiblic’s agency or’
appointing ‘authority,  for' refisbrs “ineluding’ but Aot "imited o,
incompatibility ‘of: management‘ ‘tyles or as a refilt of e ehange'm :
administration; stall be sufficiént to constitite "reasdn of réasons. -

Nothing 41 th.ls subdzvisﬁb'n shall b’ construed to create a

of ChlefofPohce At e o o

(d) Exceptas prov1dec‘1'in thlS subd1v1510n and subd1v1s1on (g‘)1
no punitive action, nor denial of promohon ohn‘groiindd other than:
merit, shall be: uhdertaken. fot-any act; omissmn, Ot bthes: allegat’hon
of misconduct if the investigationofthe hllEgationis n nplé
within 6r&"yeatofi:the vpiblic agency's- diseovery by & pefson-
authorized: to ihitiate bn-ineéstigatiohi of the' allegétion 6f af'act,”
omissioti, of other mlsoonduot This onssyéaf limditation peflod shiall
apply only if the act, omission, . orpﬁﬁﬁi"soonduot«occurred"oi“rorm-m
after January 1;:1998::Ix the event fHat 158 pubhe ‘agency deterinines

that discipline may b takeri, it shall oomplete its mvestlgatlon aiid
notify the publié safety officét ofvits proposed distiplinary detioh
within that year;-e¥&ept in ahy of the following cir¢urhistandes:” “ - -

(1) If the act, omission, or other allegation of misconduct is™ ™~
also the subject of a criminal mvestlgatlon or criminal prosecution,
the time- durmg Pwhish: th8 Criminal ifvestlgation or crumnz.l
prosecution is periding’shall toll:ths ofie=year tinmé penod S

(2) Ifthe public défety officer Waiveés fhe one-yeartitie pe1‘1od
in writing, the -tith &' pefidd shall be’ tolled for tho penod of h.me
specified in the written waiver, ' '

(3) If the invesfigation is a‘multuunschcﬁonal mvestigauon
that requlres | reasonable extens1on‘for ooordmatlon of the 1nvolved*- '
agencies. © - SRR Lo

(4) If the mveshgahon mvolves more than one employee and
requires a reasonable extension.

(5) If the investigation inVolves an employee who is
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incapacitated or otherwise unavailable. . o oL
(6) If the investigation involves a matter in civil hugaﬁon
where the public safety officer is named as aparty defendant, the one-
year time period shall be tolled while that civil action is pending. "ha
(7) Ifthe investigation involves amatter in criminal litigation “
where the complainant is a,criminal defendant; the ong-year time
period shall be tolled during the period of that defendant's criminal
investigation and prosecution.
. (8) If the investigation involves an allegatien:of workers'
. compensation fraud on the part of the public safety officer.
. (e) Where a predisciplinary responge or grievancee procedure
is required or utilized, the time for this response or procedure, shall

. not be governed or limited by thig chapter. ‘ | .

. (f) If, after investigation and any predisciplinary response or - .
procedure the public agency decides to impose discipline, the public :
agency shall netify the public safety offiger in writing of its decision
to impose discipline, including the date that the discipline will be

. imposed, within 30 days of its.decision, except.if the public safety
officer is.unavailable for discipline.
~—(g) Notwithstanding the -one-year time pened speclﬁed in .

subdivision (c), an investigation ity -be-regpened-against-apublie . -
safety officer if both of the following circumstances exist:

(1) Significant new evidence has been discovered.that is
likely to affect the outcome of the investigation,

«:(2).One of the following conditions gxist:

(A) The evidence could not reasonably have been discovered
in the normal course of investigation without resortmg to
extraordinary measures by the agency. -

(B) The evidence resulted from the pubhc safety ofﬁcer's
predisciplinary response.or procedurs, - :

(h) For those members listed in subdivision (a) of Sectmn
830.2 ofthe Penal Code, the.30-day time: perrod provided for.in
subdivision () shall not commence with the.service of a preliminary
notice of adverse action, should the public agency-elect to prev1de the
public safery oﬁcer with such a notice, .

From a briefreview of.Just the foregoing sections, it is clear that the interests protected
by POBAR far exceed the requirements of Skelly.

ritten Réprimands Are Not Subject t6 Skelly

The Draft Staff Arialysfs on page 11, and particlrlarly in footnote 20 thereon, and
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thereafter, asserts that Stanton v. City of West Sacramento (1991) 226 Cél.App.3d 1438 stands for
the proposition that pursuant to Skelly, a permanent employee is éntitledto a due process hearing
when presented with a written reprimend, Under this rationale, dny admiinistrative héaring requested
on a written reprimand would not b8 & retmbutsable element of fhis test claim. The City of
Sacramento respectfully.disagrees with this conclision; as Stantof' stends for the proposition that
Skelly specifically does hot requxre any due process hearmgs -ifa conjtmcnon with 'a written
reprimand. SR oo

Stanton involved-a permanérit pedce officer'employed by thie City of West Sacramento,
who received a written reprimand.‘The Méthorandim of Understanding negotiated betweeh the West
Sacramento Police Officers Association and the City of West- Sacramento?, provided that written
reprimands issued by a supervisor were eppealable to the Chief'of Police; and further that those
written reprimands issued by the Chief of Police wete appealdble ofily to the Appointing Authority
or his or her designee. As Sténton’s wiittéti-réprimand was issuéd by his supervisor, he appealed
to the Police Chief, who held a hehring at which Mr. Stanton was répresented by counsel, and
presented evidence on his behilf, The Chief upheld the written repritnand and denied the appeal.

Not satisfied with the reésults 6f the appeal, Mr. Stanton filed a writ of mandate in superior
court alleging that he was entitled to an administrative appedl pursuant to the City’s personnel rules
and MOU. Mr. Stanten further argued that the appeat nghts afford hitn ‘under the MOU conflicted
with the due process rights- guaranteed by Skelly :

Accordmgly, whern the -matter’ was rewewed by the Appellate Cburt the ﬁrst issue
undertaken was whether the MOU conflicted with the due process righits enuriciated in Skelly. The
court held that the guarantees of Skelly spécifically do not apply to a writtén reprimand afforded a
permanent employee, and to that effect, f.hé court stated as follows: * “*

. As the City notes, no authority supports plaintiff’s un’derlyin‘g"
assertion that issuance of a wiitten répiimand triggers the due process
safeguards outlined in Skelly. Court§-have fequirfed‘ ddherence to
Skelly in cases iri-which an émployes is démioted (Ng v. State
Personnel Bd. (197768 Gal.App:3d 600, 606 [137 Cal Rptr. 387]);
suspended-withéit pay (Civil Servite Assh:v:'City and County of
San Franéisco (978)22 Cal.3d 552,'558+560 [150 Cal.Rptr. 129, 586
P.3d 162]); or dismissed (Chang v. Cit§ of Palos‘Verdes Estates
(1979) 98 Cal.App.3d 557, 563 [159 Cal.Rptr. 630]). We find no
authonty thandétinig adhererice fo Skelly wher awntten reprimand is

! These Memoranda of Understending are commonly referred to as "MOU"’s, and are authonzed pursuant,
to the Meyers-Milias-Brown Act, Government Code, Sectxons 35(50 el seg, See, Sdnta dlara Cauniy Disirxcr

Az‘torney Investigators Association v. County of Santa Clara (1 975) 5 1 Cal.App.3d 255,
L
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issued;

"We see no justification for extending Skelly to situations involving
- written reprimands. ‘Demotiot, suspension 4nd dismissal a]l involve
depriving the piblic employee of pay or ‘bemefits; ‘a written'
-reprimand results iri'no such loss to the' employee." Stantan supf'd
at 14425 see also Draft Staff Analysrs (July 6, 1999) at P 311,

The case then goes on to find that the procedural details as outlined in the MOU comply
with the Peace Oiﬁcers Bill of Rights; perticulafly Go‘vermﬁent Code, Section 3'304(b).‘

Accordmgly, there are no préexisting reqmrements for an H#dministrative hearmg to
satisfy the due process requirements of Skelly for a written repfimand absént the Peace Officer’s Bill -
of Rights. The City of Sacramento respectfiilly requests that the Draft Staff A_nalys1s be amefided
to so reflect.

O . .

3. Transfer- For Purposes of Pumshment

ll .

POBAR provides, in Government Code, ‘Section 3304 that ‘the employee subject to a
transfer "for purposesof punishment" is efititled to ah adffiinistrative appeal. The issue thus becomes
what is a transfer for purposes of punishrilent; versus transfers for other issues, Such'as for
management prerogative, to address staffing needs, or to compensate for a deficiency in
‘performance. In the world of labfir relatitns, often what constitutes-a punitive h'ansfer is in the eye
of the employes! ‘Accordinigly, the City 6f Sacramehto wishss the Commigsion to Understarid {hat
in the field of labor relations, peace officers will often request a full POBAR hearmg and pro cedure
on a transfer thch is not acceptable to the oiﬁcer in questlon S

A_n analysus 6f cases mvolvmg n‘ansfers will demoristrats that the law in this area is qiite
clear: & transfer to punish for a deficiéncy i perfotthance &htitles te employee to a POBAR
hearing, whereas a trarisferto compensate for a deficien¢y in performance is not punitive and dges
not entitle one to a POBAR hearing, However, the difference is only noted by the court when ar
employee contests the denial of a hearing.

R . ,.

In Heyenga v.City of San Diego (1979) 94 Cal. App.3d 756, two officers were transferred
from the northern to the centrdl'division 6f the folice department. Whlle off duty, the ofﬁcers had
become involved in a mihor ihcidént in a local pub: One of the officers was exonerated ‘and the
other’s investigation was pénding when the trafisfer order ‘wis made, Both officers wiie deniied an
administrative hearing and filed suit for prelifnifiéty injunction to precliide their transfers untﬂ after
a POBAR hearing was héld, con’cendmg that the trahsfers were pumt1ve "

Atthe hearing, it Wwas ascertamed that the premlse for the transfer by the deparfment was
that the department knew-ofthe 6ff duty conduct; as well as other conduct. Although the department
viewed these officers as average with the potential for future advancement, the department believed
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that a transfer to the central division would result in a more restricted geographical area with greater
supervisory support. The department demed that the iransfers were for a pumtlve reason. .
The court, in reviewing the facts beheved that the transfers were pumtwe because of'the
_officers’ off duty conduct. Based upon that factor, the appellate court ruled that the issuance of a
preliminary injunction to preclude the transfer pending afull POBAR hearing was appropnate there
would be no harm to the city in.delaying the, transfer, whereas to disallow a pretransfer hearing
would be to divest the oﬁﬁcers of any remedy at all

.;"‘
¢

A totally dJ:Eferent view of tra.usfer was contalned in Orange C’ounty Employees;
Association, Inc. v. County of Orange (1988) 205 Cal. App 3d 1289. This case involved Vaughn
Roley, who, was, the divisjon dirgetor of a probation facility, for delinquent boys After holdmg that,
position £ for 16 years he was h'ansferred toithe post of director of juvenile court serv;tees . TFhere wis
no drfference in his title or pay; in fact shortly after his.transfer, he received a pay raise.

Mr. Roley contended that the purpose of the transfer was punitive. Prior to his transfer,
one of his subordinates complained that Roley’s subordinaf had ‘been . sexually -harassing,
Additionally, there were questions concerning Mr. Roley’s performance in the handling of certain
trailer rentals, the disposal of cooking grease along an access road-and use of a facility by a boy 8
club. This resulted in the, chlef probation.officér questioning whether he had the nght person in the
position in questlon Accord.mgly, the ch1ef probamon oﬁﬁcertr rred Mr, Roley

Mr Roley eontended that the transfer was purntlve whereas the chlef prob tion oﬂioer 3
contended 1t was1 ,not M.r Roley demanded, and wasdenjed, aPOBAR heanng, and : u1t ensued N

The court spent much trme analyzmg the result of the transfer; there was no reductlon
in pay or decrease in benefits; -most directors were rotated through various positions although Mr.
Roley had spent more time in his positiop than most; no disciplinary action had ‘been teken. ‘The |
court that it coiild ﬂnd no cases where a trafsfer;: unaocompamed by actionis adverse to the officer,
were found to be pumtwe In its chscussmn 510 what constltutes a pnmtwe transfer, the court spoke:‘ ’
as follows: | = e

. The flaw in Roley’s argument is revealed in the ﬁrst page of his
: reply brief:. ‘But Mr. Roley’s transfer was punitive, since it was
based on- percel,ved deficient. performance ; Appellant: assumes
transfers based.on performance deﬁcrenmes whether percerved OF :
real, are per seipunitive. Deficienciés in per;forrmanee are a fact:of .
life. R.tghthand hitters sitonthe berich dgainst certain p1tchers some
professors write better than they lecture,  some:judges. aré more!
temperamental with criminal cases than others. The manager,
chancellor or presiding jurist must attempt o find the proper role for
his. personnel S\mtchmg Casey from shortstop to'second hase

......
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a punitjve transfer;

"The trial judge weighed and considered this very. issue when it
‘observed: °. .. it.appears to the court that there is a difference
between: a transfer to punish for a deficiency in performance, versus =
a transfer to compensate for a deficiency in performance. In other
words, if a person is deficient in performance and they are transferred
someplace - else: where that deficiency will not matter -‘or: is
compensated for by the new assignment, that is not necessarily
punitive. It can be just the opposite of punitive. ..."" Supra at 294;.
See, Draft Staff Analysis, page 278. S X

Thus in cons1dermg what constitutes a transfer for purposes of pumshment it sHould be
noted that frequently what constitutes punishment is in the eyes of the employee. Accordingly, in
the finding of a mandate or subsequently in the preparation of Parameters and Gu1delmes the
foregoing should be kept-in mind.

4. . Adverse Comments .

POBAR goes far beyond Skelly When it comes to.adverse comments In that respect,
Government Code, section 3305 states as follows: -

No public safety officer shall have any comment adverse to
his interest entered in his personnel file, or any other file used for any
personnel purposes by his employer, without the public safety officer

- having. first read and signed.the-instrument containing the adverse
comment indicating he is aware of such comment; except that such:
entry may be made if after réading such instrument the public safety-
officer refiises to sign it. Should a public safety.officer refuse to sign,
that fact shall be noted on that document, and signed or initialed by
such officer. '

Adverse comments include such things as a report by an independent Board of Police
Commissioners® and a Citizens Law Enforcement Review: Board 4

The right to comment on any adverse comments or written repfimands consists of more
than what one might think at first blush. First of all, there is a determination as to whether the

[Ty

3 Hopson v. Cztfy of Los Angeles (1983) 139 Cal.App.3d 347,

4 Caloca v. County of San Diego, D029663 Fourth Appallate District, June 9, 1999, camfled for
publication,
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comment is, in fact, adverse. A comment or report which may be neutral in mandgement’s view,
might well be adverse in the eyes of the employee. The employee must have time to examine the
comment and have the ability.to respond.  The employes will utilize work time-to examine the
comment and respond, and often responses are neither simple nor perf\mctory When the employee
comments, management then will review the comment, attach it to tHe adverse comment and file
same with the employee’s personnel ﬁle All of this tune is work tlme ‘ : |

5. Tape RecordLg Of Interrogatlon And Documents Provxded to Emnlovee

e

The Draft Staff Analys1s concludes that onlyt in certain circumstances is the tape
recording of an interrogation a reimbursable activity for the mandate in question, and states that no
documents provided to the employee are reimbursable. We believe that this is too DATOW 2 reading
of the requuements of Skelly, and: d15regaxds the reahty of labor relatlons

As Shown above Govemment Code Section 3303 (g)5 a]lows the: mterrogatlon of a peace
officer to be tape recorded. The section is silent as to whom may record the intérrogatién, and who
may request that the session be recorded. In practice, the employee will almost always request to
record the interrogation. As the employee desires to record same, the employet is faced with'the
requirement of also tape recording the interrogation in order to assure that the employee’s tape isnot
edited, redacted;-or changed in any manner, and to have.averbatim record of the proceedings.
Furthermore, should the employer wish to interrogate the employee forasecond time, the employee
must be provided with a transcription of the prior interrogation, thus necessitating the use of a
transcription service. Frequently, due to the nature of 'the matter at hand exped1ted transcnpts are
necessary., R AT AT SRR R L :

The Draft Staff Analysis opines that the due process:clause requires emiployers to provide
all materials upon which the .disciplinary action is based, including.the tape recording of the
- interrogation when a permanernt employee is dismissed; demoted,.suspended, receives a reduction
in pay or a written reprimand®, or a probationary. or at-will employee is -dismissed and the
employee’s reputation and ability to. obtain future employment is harmed by the dismissal. (See,
Draft Staff Analysis, page 17.) c

Lot

* It should be noted, that as originally enacted; thé provigion for tépe recording was found it Government
Code, Section 3303(f), as enacted in Chapter 465, Statutes of 1976, and stated, in pertinent part: "The complete
interrogation.of-a public safety officer shall‘berecorded where practical. If a tape recording i§ mads of the
interrogation, the public safety officer shall:have aocess‘tot he tape if furthér proceedings ere contemplated or
prior to any further interrogation at a subsequent time, . . ." This section was amended by Chapter 775, Statutes
of 1978, to make the tape recording optional. )

f Ses discussion in part 2 above, wherein the City of Sacramento contends that written reprimands are not
subject to Skelly, and thus steps réquired tb be teken concerning written reprimands pursiattto POBAR
constitutes a reimbursable mendate,
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[

However due process does not require that all matefials upon which the foregoing
disciplinaty action is based be provided to the-employes. All Skally’ fequires is’ "notice of the
proposed action, the feasons therefore, a copy 6f the charges and materials upon Wthh the action
is based, and the'right to'respond, either orally or in writing, to the authority 1mt1ally imposing
discipline." Skelly at215. It does not régivre that all docufhents which bear upori-the dlsmp]me be
turned over to the employee. It further specifically does not "requn'e the stats to provide the
employee with a full trial-type evidentiary hearing prior to the mltlal takmg of punitive action.”
Skelly at 215 See, Draft Staff Analys1s at'161. '

At the outset, it should be noted that other than those employees covered by POBAR, no
other employee has the right to tape record an interrogation. The Commission’s staff has not pointed
to any auﬂlon’fy which prov1de the rlght to such employees nor has eny 51.1ch authonty been found

Secondly, it must be noted that the employee who is protected by POBAR is not' entitled to'
"discovery", a legal term denoting the mbility to obtrin written and oral evidence, ficluding
depositions and other materials from the other party prior to hearing. See, Holmes v. Hallinan
(1998) 68 Cal. App.4* 1523, 1534, PasadenaPolzce Oﬁz‘cersAssbczahonv City ofPasadena (1990)
51 Cal.3d 564, 578-580.

Lastly, although Skelly requires that copies of the' charges and other materials must be
afforded, this does not include all ihvestigative material§'assembled by the departmeit in the course
- of determining whether or not discipline is warranted. By finding that any subsequent tape recording
is not a reimbursable mandate becanse same:ig required to be turned over under Skelly unnecessarily
expands the category of' 'materials" requu'ed to'be prowded in order to afford due process. Instead
of notice of the proposed action, a copy of the chérges and related materials, the staff would have
all investigative materials required to be turned over to the employee in question. This is not
required by Skelly and results in the unwarranted expansion of its due process requirements.

As a matter of practice, as long as POBAR has been law, copies of all materials have beenl
provided to the employee at the time of the SkeZZy notice, so that same can be used if the employee
requests a POBAR hearing.

6. Conclusion

In conclusion, the City of Sacramento would first like to thank the Commission’s staff
for the work devoted to its Draft Staff Analysis. For one not accustomed to dealing in labor
relations, the issues raised by this test claim can be daunting.

The impact of POBAR has gone beyond the giving of rights: it has created additional
responsibilities for employer. There are a-myriad of situations in which it can be invoked, which
require the employer to either increase its level of activity, or risk being impacted by an employee
or union through court actions, in their attempt to expand its coverage. Employee organizations are
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sophisticated, and work diligently to expand the coverage of POBAR, either through court
interpretations of the statutory scheme, or through legislative amendments. This necessitates that
employels keep up to date on this fast changing area of the law. When thathappens, employsrs have
to review their pol1c1es and frequently expand the activities based on court decisions. If in

application POBAR accomplished what it seeks to do-on its face, it.would be simplein.its -
application. . However, the legislation is.more invidious and has created responmbﬂfues for- '
. employers that have yet to be defined, o

POBAR additionally has created areas of dispﬁte and concern that don't exist for non-
POIZAR, miscellaneous employees. Just for example, there is a substantial difference in apphcatlon
between an administrative hearing and a due process review. 3 -

&omafhmg else which should be mentloned is the fact that POBAR is apphcable to "at wﬂl" .
employees, which gcnerally 1s apphcable to management ranks and police chiefs. This has resulted
in substantia] effort.in addressmg management employees, who in no other area have the nghts glven
to POBAR. oovered employées,

I'intend to be present at the Commlssmn s hea.rmg of August 26, 1999, and will be happy to
address any issues or questions about the practlcal application of this law.

[ declare under penalty of perjury that the foregoing is true and correct, and that 'thlS
deciaration 18 exccuted this 6* day of August 1999 at Sacramento, California. » - »

.Dee Contreras,,
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The Citizens Law Enforcement Review Board (CLERB) reviewed
citizen complaints and issued findings of serious misconduct
against Sheriff Deputies Victor Caloca, Ronald Cuevas, Rick

Simica, and William Smith (collectively Deputies). Deputies
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together with the San Diego County Deputy Sheriffs Association
(Sheriffs Association) brought a ﬁetition for writ of mandate to
compel San Diego Coﬁnty (County) and San Diego County Civil
Service Commission (Civil Service Commission)ltd conduct liberty
interest hearings or alternatively.an administrative appeal of
CLERB’s findings puréuant to the Public Safety Officers
Procedurai Biil of Rights Act (Gov. Code, § 3300 et seg.). The
trial court denied the petition, finding (1) Deputies are not .
entitled to liberty interest hearings because they had failed to
show a present deprivafion.of liberty interests, and (2) Deputies
are not entitled to an administrative appeal because they failed
to show punitive action.

Deputies and Sheriffs Associlation appeal. We determine the
trial court properly ruled Deputies a;e not eﬁtitled toA;iberty
interest hearings since Deputies failed to show deprivation of a
constituti;nally.protected likberty ihterest. However, we hold
" CLERB'S findings.of misconduct by Deputies constitute punitive
action agéinst them wifhin'thg meaning of Go&ernment Coae
sections 3303 and.3304, subdivision (b). Tﬁerefore they are
entitled to an administrative appeal pursuant to‘the Public
Safety Officers Procedural Bill of Rights Act. Accordingly, we

reverse.
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FACTUAL AND PRCOCEDURAL BACKGROUND
1. CLERB -- General Enactment and Purpose

In 1990, County voters amended their charter to require’
County board of supervisors to establish CLERB. (S.D. Co.
Charter, § 606.) Pursuant to the charter amendment, the board of
supervisors enacfed County of San Diego Ordinance No. 7880
(N.S.i, adding Article XVIII (entitled “Citizens Law Enforcement
Review Board”) -to fhe County’s administrative code. “[CLERB is-
established] . .- . to advise the Board of Supervisors, the
Sheriff and the Chief Probation Officer on matters related to the
handling of citizen complaints which charge peace officers and -
custodial officers employed by the County in the Sheriff’s
Departmént or the Probation Department with misconduct arising
out of the performance of their_duties. [CLERB] 1s also’
established to receive and investigate specified citizen
complaints and investigate deaths ari;ing-out of or in connection
with activities.of peace officers . . . .* (8.D. Co. Admin.
Code, § 340.) | -

CLERB makes (1) findings of miéconﬁuct and recommendations
for imposition of discipiine against individual depufieé and‘also
(2) recommendations for changes in'policiés and procedufes of the
Sheriff’s Department. (S.D. Co. Admin. Code, § 340.5} subds. (c)
& (f).) However, “[i]t is the purpose and intent of the Board of
Supervisors in constituting [CLERB] that [CLERB] will ke advisqry

only and shall not have any authority to manage or operatg the
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Sheriff’s Department or the Probation Department or difect the
activities of any County officers or employees in the Sheriffrsg
Department . . . . [CLERB] éhall not decide policles or impose
discipline.agéinst officers or employees of. the County in the
Sheriff’s Department or the Probation Department.” (S.D. Co.
Admin. Code, § 340.), .

CLERB consists of 11 review board members and a small staff

including an executive officer and a special investigator. (38.D.

Co. Admin. Code, § 340.2; CLERB Rules & Regs.,l §§ 3.1 & 3.9.)
CLERB’s review board members. are County residents appointed by
the boardAof superviso;sJ (.D. Co. Admin. Code, §.340.3.) They
serve three-year terms, and may not be appointed for more;than
two consecutive -terms.. (S.D. Cd. 2dmin. Code, § 340.4.) CLERB's
review board»members are not compensated, serve at the pleasure
of the board of subervisors, and may be removed at any time.

(S.D. Co. Admin. Code, §§ 340.5, 340.8.)

2. CLERB Procedures for Investigating and Making Findings’
ron Citizen Complaints

The County administrative code authorizes CLERB to prepare
and adopt rules and regulations for the conduct of its business,
subject to approval by the board of supervisors. {(8.D. Co.

Admin. Code, § 340.7, subd. (b).)

1 All references to CLERB Rules and Regulations are to those
adopted on March 9, 1992, as revised in April 1984.
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These rules and regulations provide fbr processing and
invesfigating citizen complaints. CLERB transmits‘copies'of all
citizen compLaints recelved to the Sheriff or Chief Probation
Officer, ds appropriate. (CLERB Rules & Regs., §'9.1.) CLERB's
executive officer and staff initially screen the c@mpléints,
classifying them as appropriafte for investigation,' deferral, or
summary dismissal. (CLERB Rules & Regs., § 9.2(a).)  CLERB’s
entire review board must review and approve the classification
before “significant further action” is taken on any complaint.
(CLERB Rules & Regs., § 9.2(b).)

In cases where a complaint is approved as appropriate for
investigation, CLERB’s invektigator typically: (1) iqterviews the
complainant, the adggrieved party, each{subject officer, and
witnesses; (2; examines thenSCéne~of the incident; and {3) views
and analyzes physical evidence associated with the incident.
(CLERB Rules & Regs., § 9.3(a).)  The inveéstigator attempts to
secure written stétements.under oath from all participants and.
witneSSes to the alleged incident. (CLERB Rules & Regs.,

§ 8.3(¢).)

The investigator prepares a written report, which: includes a’
summary of the investigation along with the information and
evidence disclosed by the investigation. = (CLERB Ruleé & Regs.,
§ 9.4.) The report also contains a procedural recommendation by
the executive offiéer“té the review board as to whether the case

is appropriate for disposition at that time or should be referred
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to a thfee—member panel for an investigative hearing. (CLERB
Rules & Regs., § 9.4.)

The investigative report is submitted to CLERB’s
chairperson, who may attach his or her own recommendation.
(CLERB Rules & Regs.,A§ 9.41) The report is then submitted to .
the entire CLERB board. .(CLERB Rules & Regs., § 9.4.) The
chailrperson provides the complainants, aggrieved party, and each
subject officer with: - (1) written notice that the complaint will
be considered by CLERB; (2) any recommendations on summary
disposition or procédural matters; (3) a copy of the
investigative report and summéry, along with notification that
all statements, records, reports, exhibits, and other file
evidence are available on request, except where disclosure is
.prohibited by law; (4) written notice the parties may consult an
attorney if desired who may represent them at any hearings; and ,
(5) a copy of CLERB Rules and Regulations. (CLERB Rules & Regs.,
S 9.8.) |

The complainant, subject officer, CLERB’S exegutive officer,
or any member of CLERB’s ll-member board may request an
infestigative hearing for some orlall of the allegations of the
complaint. (CLERB Rules & Regs{,‘§ 10.1.) However, CLERB Rules
and Regulations_make no provision as to the effect of such a
request. |

CLERB’s entire review board decides whether (1) an

investigative hearing should be held; or (2) the entire review
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board should review and détermine éhe complaint based on the
investigétive report and the evidence in the investigative file
without a hearing. (CLERB Rules & Regs., § 9.5.) An
investigative hearing may be deemed necessary where: (1) there
has been an undue lapse of timé since the incident; (2) there is
additional evidencé not disclosed by the investigative report;
(3) .there is reason to question the findings and .conclusion of
the investigative report; (4) a hearing would advance public
confidence in CLERB’s citizen complaint process; or (5) personal
appearance by the parties would facilitate CLERB’s fact-finding
prbcess. (CLERB Rules & Regs., § 10.2.) |

In cages where the CLERB bogrd decides to review and
determine a citizen complaint based on the investigative report
and file evidence without an investigative heafing} the entire
CLERB board delibeérates and prépares a final report which
contains findings of fact and ovérall conclusions as to each
allegation of misconduct. (CLERﬁ,Rules & Regs., 8§ 9.6, 16.6.)

" If CLERB determines the allegations are proven by a preponderance
of the evidence, it sustéins-findingsvof misconduct against the
subject officer. (CLERB Rules.& Regs., §§ 9.6, 14.9.)

The final report adoptea by CLERB i1s forwarded to the board
of supervisors, the sheriff or chief probation offi;er, the
complainants, and each subjeét officer. (CLERB Rﬁles & Regs.,

8 16.8.) The complainants or subject officers may request the

final report be re-opened and‘recqnsidered by CLERB 1f previously
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unknown evidence is-discovered.that was not .available to CLERB
and there is a “reasonable likelihood” the new evidence will
alter the final report’s findings and conclusions. ' (CLERB Rules
& Regs., § 16.9.) Additionally, the board of supervisors or
CLERB itself upon its own initiative may re-open a final report
when reconsideration is in the public interest. (CLERB Rules &
Regsl, § 16.9.) |

3. CLERE's Reports Against Deputies

Here CLERB sustained findings of misconduct against'each of
the four appellants arising from three separate  incidents.
CLEFB's findings were based on investigative reports; no hearings
were conducted.

On May 9, 1995, CLERB issued its report concerning
allegations of miscpnduct against five officers arising from the
February 1992 shooting of Paul Reynolds by Deputy Jeffrey |
Jackson. 2 CLﬁRB sustained an allegation of misconduct against
Deputy Caloca, finding,hej“commifted an act of niisdonduct when he
improperly investigated the Reynolds homicide by asking Deputy
Jackson leading questiens . . . .7 CLERB»fouhd Deputy Caloca
asked Deputy Jackson questions that suggested answers creating
the legal foundation for justifiable use of. force..

On, December 12, 1995, CLERB iséued~its‘report concerning the -

penember 1991 shooting death of Esqguiel Tinajero-Vasquez.

2 0f those five, only Deputy Caloca is a party to this
proceeding. o ' o
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(Tinajero) by Deputy Smith and the investigation of the incident
by Deputy Simica. CLERB sustained two findings of misconduct
agailnst Deputy Bmith, finding (1) his attempt to stop and detain
Tinajero wés without reasonable cause or legal authorityrénd (2)
his use of lethal force was excessive. CLERB sustained one
finding of misconduct against Deputy Simica, finding his
harrative description, diagram, and report of the crime scene
were misleading.ahd incémplete.

Oon Méy 14, 1996, CLERB issued ifs report concerning the
October 1994 detention of Robert Thompson and Dennis Webb by
California Fish and Game Officer Lieutenant Turner, which
occurred in Deputy Cuevas’s presence. CLERB sustained three
findings of misconduct: (1) Deputy Cuevas acted in a manner
inconsistent with the Sheriff’s Department’s mission.and ethics
by refusing to prevent Lieutenant Turner from conducting an

t

i1llegal detainment of Thompson and Webb; (2) Deputy Cuevas failed

to safeguard Thom.pson;3 and (3) Deputy Cuevas’s report contained

false or misleading information.

3 Thompson alleged he was ordered by Lieutenant Turner to
remove his clothes and then stand in his underwedr and socks _for
more than an hour outside a mountain campground in October.
Thompson felt the effects of elevation and low temperatureé, and
was visibly shaking; moreover, there were civilians present and
Thompson felt embarrassed. Thompson had no other clothing, but
the officers left him after nightfall at a 3,700-foot elevation
dressed only in a tee shirt, underwear, and socks. Deputy
Cuevas has denied the allegations. : o

- 485



In its reports against Deputies, CLERB made general

: recommendations for policy changes to the Sheriff’s Department.4
Although CLERB sustained findings of serious misconduct against
Deputies, the final reports were silent as 'to recommendations of
discipline. CLERB’s reports‘indicate'none of the Deputies
responded to its investigator’s request for a statement or
interview.?> |

The San Diego Sheriff’s Department investigated the same‘.
incidents gi#ing rise to CLERB’s reports, and found no mrsoonduct
by any of the Deputied.
4, Proceedings Subsequent to CLERB's Findings

In June 199¢, oounsel for Deputies wrote letters to the
Civil Service Commission, requesting it hold liberty interest
hearings or alternatively administrative;appeals to allow
Deputies an opportunity to ohallenge CLERB' s frndings; Civil
Service CommiSSion denied‘Deputies’ requests.

' Deputies and Sheriffs Association frled a petition in

superior court seeking a writ of mandate to compel County and

Civil Service Commission to conduct: (1) liberty interest

4 In its report agalnst Deputies Smith and Slmlca, CLE?B
recommended the dlstrict attorney’s office reopen its '
1nvest1gatlon of Tlnajero g death.

3 There is nothing in CLERB's reports suggesting any of the
Deputies requested a hearing pursuant to CLERB Rules and '
Regulations, section 10.1, nor reconsideratlon of the final
report pursuant to section 16.9.
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hearings to allow Deputies to clear their names of CLERB’s
findings, or élternatively (2) administratiﬁe appeals pursuant to
the Public Safety‘Officers Procedural Bill of Rights Act on the
"ground that CLERB’s findings of misconduct constitute punitive
action. |

In support of their petition, Deputies submitted the
declaration of Assistant Sheriff Thomas Zoll, who is in charge of
- the Human Resounce Service Bureau for the Sheriff’s Department.
Zoll stated his department when considering a deputy for
advancement “may consider findings and gvaluations from other
credible agencies or boards,” including “credible reports or
findings from such sou;cés as . . . a citizens review board.”
Further, Zoll stated negative findings that a dgputy committed an
act of misconducﬁ “published by a credible source . . . would be
given consideration in personnel decisions, and may have an
+adverse impact on the career of the deputy . . . [el]lven though
- the [Sheriff’s] department may have investigated.the matter and
reached a different conclusion . K I

The trial court denied Deputies’ petition, finding (1)
Deputies are not entitled to liberty‘interést hea;ings as they,
failed to show a present deprivation of liberty interests, and
(2) Deputies are not entitled to’administrative appeals as they

failed to show punitive action.
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DISCUSSION

"In reviewing the trial court"s ruling on a writ of mandate
(Code Clv. Proc., § 1085), the appellate court is ordinarily
confined to an inquiry as to whether the findings and judgment of
the trial court are supported by substantial evidence.
[Citation.) However, the appellate court may make its own
determination when the case involves resolution of questions of
law where the facts are uhdisputed. [Citation.]” '(Saathoff'v.

City of San Diego (1995) 35 Cal.RApp.4th 697, 700.) The facts in

this casg, insofar as they concern the effect of CLERB’s findings

against Deputies, are undisputed.®
I. Liberty Interest Hearings
- Deputies doﬁtend CLERB’s findings of sefiouslmisconduct have

caused thémifo suffer harm amouﬁting to a depri;ation of their
Fourteenth.Amendmeht liberty iﬁtérests in their respective’
careers. Deputies.allege CLERB’ s findings deﬁfive them from
“moving and advancing within the law enforcement profession.”
Therefor=s, Deputies claim entitlement to liberty‘intefest
heaarings to clear their names.

“‘The requireﬁénfs of ﬁfocedural due process apply only to
the deprivation of interests encompaséed By the Fourteenth
Amendmenf}s protection of liberty and property. ,Whén bfotected

interests are implicated, the right to scme kind of prior heaiing

& Respondents submitted no evidence which either contradicts

nr opposes Zoll’s declaration.
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is paramount.' [Citation.] Thus application of‘this principle
requiresAa two-step analysis[;] 'We must first ask whether the
asserted individual interests are encompassed within the
Fourteenth Amendment’s protection of "life, liberty or property”;
if protected interests are implicated, , we must then decide what
procédures constitute “due process of law.™!' [Citatioﬁ.]"
(Murden v. Cqunty of Sacramento (1984) 160 Cal.App.3d 302, 307
(Murdén).) |

We have previously observed “[i]t is well established ‘[a]
person’s protected iﬁterests are not infringed merely by
defamatory statements, for an interest in reputation alone is not
a constitutionally protected liberty interest. [Citation.]
Rather, the liberty interest is infringed only when the
defamation is made in comnection with the loss of a government
bénefit,.such as . . . employment. [Citaticms.]’” (Haight v.
City of San Diego (1991) 228 Cal.App.3d 413, 418, italics added,
quoting Murden, supra, 160 Cal.App.3d at p. 308.)

Even serious damage to reputation alone is insuffiéiegt“to
constitute deprivation of a constitutionally protected liberty or
property interest -- the action by the governmernt ageﬁcy must Bé
made in connection with or result in harm to a governmeﬂt
benefit. '(See, e.g., Paul v. bavis (1976) 424 U.s. 693, 701,
©709-710 [police chief's distribution of flyer listing an
individual as “active shoplifter” not é deprivétion of liberty'or

property interest because damage to reputation alone not
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sufficient to support a claim based on loss of constitutionally
protected .interest]; Siegert v. Gilley (1991) 500 U.S. 226, 232-
233 (allegedly defamatoryfstatements made by indivi&ualﬁs former
government employetr, not incident to the individual'’s termination
from former employer but'resulting in loss of a subsequent ' .
position with a different employer, insufficient to- state a claim
for loss of liberty interest against former émployer]).

Deputies do not claim, nor is there any evidence in the
record on appeal of actual and present impairment to Deputies’
positions with the‘Sheriff’s Department -- e.g., there is no
claim of demotion, termination, . or reduction in salary.

Moreover, Deputies admit that the Sheriff’s Department
investigated Deputies. for the same incioents which concerned
CLERB’ 5 reports . .and found no miscomduct or wiolation.of any
Sheriff’s Department rules by Deputies...

Instead, Deputieslcontend CLERB’s findings.of misconduct
deprive them of their liberty interest in “moving.and,aevancing
within the law enforcement ptofession,fu’Deputies argue CLERB's
findings “effectiVely preclude [Deputies] from advancing wtthin
"the ranks of thetr’currentﬁemployer, the San Diego County
Sheriff’s Depattment, and from gaining employment w}th other law
enforcement egenctes.” |

In support of Depnties' petition for writ of mandate and
their contention CLERB's findings effectively “handoutf” them!."

into their current positions, Deputies relied exclusively on the
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Zoll declaration. As noted, Zoll declared the Sheriff’s
Depértment Qhen making personnel decisions would consider reports
by credible sources including citizen-complaint boards, and in
cases where a credible. source has found misconduct by officers
similar te that found by CLERBE against Deputies, such findings
“may have an adverse impact” on Deputies’ careers. Zoll did not
~state that the Sheriff’s Department or any other potential
employer has considered CLERB’s reports in making personnel
decisions or that CLERB’S reports have caused present loss or
‘harm to Deputies’ positions.

Deputies' assertion that CLERB’s findings would effectively
-lock them into thelr current positions at most amounts to
allegations and evidence of damage to Depgties’ professiopal
reputations, which may result injfhture harm such as denial of a
promotion. However, damage to reputation aloné, even business or
professional reputation, is insuffiéient-to show deprivation of'é
constitutionally protectea liberty or property.interest. (See
Higginbotham v. King (1997) 54 Cal.App.4th 1040, 1046-1047
{allegedly defamatory statement by a-narcotics officer that a
surgeon had been cultivating marijuana thereby damaging surgeon’s .
business reputation and medical practice not.sufficient to
constitute deprivation of constitutionally protected liberty or
property interests since a person’s,intérest in his reputation is
neither Iibe;ty_or'propertyvfor.pﬁrposes oﬁ.the Due Process

Clause].)
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Aithdugh 1t is clear CLERBR’s findings of serious misconduct
stigmatize Deputies and may weil impact their law enforcement
careers in the future; we must focus.on the absence of evidence
in the record showing CLERB’‘s allegedly false'findings of
misconduct were made.in connection with or have resulted in the
loss of a government benefit; The law requires there not only be
government action but glso the loss of a government benefit.
(Haight v. City of San Diego, supra, 228 Cal.Rpp.3d at p. 418;
Murden, supra, 160 Cal.App.3d at ?.7308.) Because the record on
appeal contains ﬁo evidence of an actual loss-of a government
benefit suffereéd in connectioq with CLERB’s report, the trial
court»corfectly concluded Deputies were not entitled to liberty
interest hearings]7

IT. Administrative Appeals ’

Deputies aséert'thQre is uqdiéﬁuted evidence in the record
on appeai showing CLERB’s findings of misconduct‘against them
constitﬁte punitive action, thEreby‘entitlihg them to

administrative appeals pursudant to the Public Safety Officers

Procedural Bill of Rights Act (Gov. Code, § 3300 et seqg.). We
agreel
7 Since DeﬁutiésahaVe not - shown déprivatioh of a protected

liberty interest, we do not reach Deputies' coentention CLERB'Ss
procedures for investigating ahd making findings on citizen
complaints are inadequate and thus violate their due process
rights.
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“[Tlhe Public Safety Officers Procedural Bill of Rights Act
provides a catalogue of basic rights and protections which must
be afforded all peace officers by the public entities which
employ them. [Citation.}” (Binkley v. City of'Long Beach (1993)
16 Cal.App.4th 1795, 1805, fn. omitted.)

One such basic protection is that the employing public
entity must provide public safety officeﬁs the right to an
administrative appeal of}punitive actions.® “No punitive action,
nor denial of promotion on grbunds.other than merit, shall be
undertaken by ady public agency ...‘. without providing the
public safetyiofficer with an opportunity for administrative
appeal.” (Goﬁ. Code, s 3304,Asubd. (b}, ditalics added.)) for
purposes of the Public Safety Officers Procédural Bill of Rights
Act, punitive action is “any action that may iead to dismiésal,
demotion, suspension, reduction in salary, written repriﬁand, or

transfer for purposes of punishment.” (Gov. Code, § 3303,

italics added.)?
Zoll, head of the Sheriff’s Department Human Resource

Services Bureau, opined the department’s promotion process is

8 “Public safety officers” refers to peace officers; and there
1s no disagreement that Deputies fall within this category. (See
Howitt v. County of Imperial (1989) 210 Cal.App.3d 312, 314, fn.
3.) ' :

3 The term "public agency" is not defined. The parties do not
ralse this issue nor do they suggest CLERB is not a "public
‘agency." '
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extremely competitive, and a sinqle blemish on a deputy’s career
can prevent him or her from advancing in the department” He also
said a report published by a "credible source," sustaihing
findings oﬁ‘gisconduct of a similar nature and severity as those
'CLERB made against Deputies, would be‘given consideration in
personnel decisions and could have an "adverse impact” on. an
officer’s career. Zoll added that even though the Sheriff’s
Department may have investigated an incident énd reached a
different conclusion,ithe exlstence of a.credible report
sustaining this type of misconduct would be coﬁsidered.

"Respondents presented no evidence in,gpposition to Zoll’s'
declaratidn.. They instead.conténded that Zoll's declaration does
not show the CLERB>findings will lead to a "punitive action" |
because Zoll does nof spécifically state thaf thé particular
CLERB.reports'at issﬁe are "cfedible." |

Respdndents read,Zoll‘s aeclaration too narrowly. Zéll
states that Sheriff Départment personnei decisions are-made on
the basis of the department's own findings and evaluations and on
e&aluations of other credible aéencies,isuch as a~cifizen$ review
board. Zoll further said that a report published by a credible
source asserting the type of migconduct‘ﬁindings that were made
against- Deputies would be given consideration in personnel
declsions and could have an{advefse impaétfon this'deéision.
From thesé statements, we must necessarily infer that the

Sheriff's Départment will consider the specific CLERB feports in
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making personnel decisions pertaininé to the Depufies,and"that
this consideration may lead to an adverse personnel action as
defined in Government Code section 3303.

Respondents maintain that the Shé;iff's Department would not
consider the CLERB reports‘becauée the reports contain
conclusions inconsistent with the Department}s'own findiﬁgs and
conclusions. In asserting this argument, respondents fail to
recogﬁize CLERB's role in the locai'gdverﬁmental_struéture and
its mandated relatiqﬁship with the Sheriff's Department.
| 'The members of CLERB’s review board are.county o%ficers
(Dibb v. County of San Diego (1994) 8 Cal.4th 1200, pp. 1212-
1213), appointed by the board of supervisors to serve three-year
terms. (S.D. Co. Admin. Code, §§ 340.4-340.5.] “The members of
the CLERB are delégéted the duty to hold ﬁearings, administer
oaths and issue subpoehas, all in order to iﬁvestigate, on behalf
ofvthé board of supervisors, complaints about the official
conduct of employées of the county sheriff’s and probation
departments.” _(DibbWQl Counﬁy of San Diego; supra, B Cal.4th at
p. 1212.) |

| In light of these functions, it would be improper to
conclude that a lal enforcement agency will fail to consider
reports by a citizéns réview board -- formed pursuant to a county
charter amendment whose members are publib-officers appointed by
and reporting to the boagd of supervisors. Althbugﬂ CLERB may

reach conclusions different from the Sheriff's Department's
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findings, these findinqs.have significance in‘the overall
personnel process. As Zoll noted, "the Sheriff's Department does
not function in'é vacuum. . . . The effecfiveness of the
department 1is determined [in] no émall degree.byAthe ability of
its depuﬁies to be held in high regard by the community ana by
the aéencies and organizations with whgm'the department interacts
on a day tb day basis." Because CLERB was Specifically created
to investigate énd make rgcommendationé concerning public |
complaints about“peacé officgrs, it is ﬁnfealistic and‘
inappropriate'to‘conclude CLERB reports -- whethe; positiveﬁor
negative ——.would play no role in‘personnel decisions. (Sée 74
ops.Cal.At-tQ.Géﬁ, 77, 80 (1991).) | |
For thgse same reasons, a CLERB report sustgining a fiﬁding
of misconduct against an officer cannot be viewed'as analogogs to
a negative job.performange review placed in.an.offi;er's |
personnel file,,a.circumétange our court previously found
insufficient to ;onstitute.punitive acfion.entitliﬁg the subject
officer to an'admihist;ative'appeal. ks§§MHaight v, City'of San
Diego, supra, 228 Cal.App.3d ét p. 419} Howitt &! County of
Imperial, supra, 210.Cal.App.3d at p. 314.) Unlike an internal
performance evaluation, known only to a.seleﬁt number of ”
colleagues, a CLERB réport mu§t be sent to the board éf

supervisors and the sheriff (CLERB Rules & Regé. § 16.8), thus

plécing it in the public arena and expanding its impact.
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As recognized in Hopson v. City of Los Angeles (1983) 139
Cal.App.3d 347, a negative report by a citizens r&view board
prepared in the aftermath of a highly publicized police shooting
of a private citizen and placed in the officer's personnel file
is punitive action'entitliﬁg the officer to an administrative
appeal. (See also Turturici v. City Of'Redeod City (1987) 190.
Cal.App.3d 1447, 1450.) The saﬁé is true 6f the reports issued
here where Deputies'were'found to havé engaged in acts of

1

."serious misconduct."® We think it of little import Ehat here
there is an absénce of evidence that CLERB's reports were placed
directly in-tﬁe Deputiés' personnel'files. Whéther formally
placed'in files,‘the'evidence presented here establishes the
reports will be considered in future persénnél deciéions |
affecting these deputiés and may lead to puniti%e action.
Moreover, given CLERB's reporting obligation aﬁd the presumption
that an "officiai duty has beeﬁ,regularly perfofmed," (Evid.
Code, § 664), we must presume that CLERB sent its reports against
Deputies to both the board of supervisors and the Sheriff.
Having concluded the CLERB reports may impaét péfsbnnel
decisions'adversely, we determine the trial'courf'erréd in
finding there was insufficient evidence of punitive action within
the meaning of Government ébﬁe‘sectidﬁ 3303 and Depﬁtiés were not
entitled to administrative appeals under Government Code section

3304, subdivision (b). Zoll's uncontradicted declaration, in

which he opined that a single blemish on a deputy's record could
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prevent advancement. and tﬂe CLERB findingssofwmisconduct were
sufficiently serious to have an adverse career impact,
constitutes evidence of punitive action for purposes of the
?ublic Safety Officers Procedural Bill of Rights Act.

| Although CLERB's reports, findings of serioqs misconduct,
and recommendations for discipline or ﬁolicy changes are advisory
only and CLERB has no authority to directly impose discipline
against Deputies,vour focus is on whether CLERB's findirigs of
misconduct constitute "punitive action" by a pubiic agéncy és the
term.is defined under the Public Safety Officers Procedural Bill
of Rights Act. Because CLERRE's findihgs are actions which "may
lead" fo adverse employment consequences, they are "punitive
action[s]" within the meaning of the statute. The statute does
not require a showing an adverse employmanf copseqﬁence has
occuﬁfgd or is likely to occur, merely that acticns "may)lead" to
such a consequengé. Zoll's unrebutted declaration provides ample
evidence of this.

Accordingly; thelciyil Service Commission must provide the
Deputies an ppportunity for an administrative appeal of ELERB'S
findings against them. "[T]he procedural details for |
implementing the provisions for én'administratiye appeal are to

be formulated by the local agency." (Browning v. Block (1985)
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175 Cal.App.3d 423, 429; see also Binkley v. City of Long Beach,

supra, 16 Cal.Rpp.4th at pp. 1806-1807.)10
DISPOSITION
Judgment 1s reversed. The trial court is directed to issue
a writ-éf mandate directihg the Civil Sefvi§e>Commission:to'
conduct an administrative hearing under Government Code section

3304, subdivision'(b)._~Respondents,to bear costs on appéal;

CERTIFIED FOR PUBLICATION

L

HALLER, J.

WE CONCUR:

HUFFMAN, Acting P.J.

H

NARES, J.

10 The parties do not contest that the Civil Service Commission
is the appropriate body to hear administrative appeals brought
pursuant to Government Code section 3304, subdivision (b).

499



DECLARATION OF SERVICE

State of California
County of Sacramento

I am at all times herein mentioned, .over the age of eighteen years, and not a party
to nor interested in the within matter. I am employed by DMG-MAXIMUS, INC. My
busiriess address is 4320 ‘Auburn Blvd., Suite. 2000, Sacramento, CA 95841, County of
Sacramento, State of California.

That on the 6" day of August, 1999, T served the Comments to Draft Staff Analysis
dated Tuly 6, 1999 by Claimant, City of Sacrememto, CMS 4499, Peace Officers
Procedural Bill of Rights on the interested parties by placing the document listed above in
a sealed envelope with postage thereon fully prepaid, in the United State mail at
Sacramento, California, addressed as set forth in the Attachment 1, attached hereto and
incorporated herein by reference,

That I am readily familiar with the business practice of DMG-MAXIMUS, INC. for
collection and processing of correspondence for mailing with the United States Postal
Service; and that the correspondence would be deposited within the United States Postal
Servics thal same day in the ordinary course of buginess. - Said service was made at a place
where there is delivery service by the United State mail and that there is a regular
communication by mail between the place of mailing and the place so addressed.

I declare under penalty of perjury that the foregoing is true and correct, and that this
declaration ig executed this 6th day of August, 1999 at Sacramento, Ca.lifornia.

,;Zc;”f/ﬂﬂ =

Declarant
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AUG-12-88 THU 1251 PM  DEPT OF FINANCE - FAX NO. 9183270226 " EXHIBIT L

STATE OF CALIFORNIA PETE WILSON, Govermor

DEPARTMENT OF FINANCE - '
A= R o LATE FILING

August 12, 1999 : , _ : o ITEM2

Ms. Paula Higashi .- - ¥ o .
Exccutive Director

Commission on State Mandates

1300 I Street, Suite 950

Sacramento; CA 95814

Dear Ms. Higashi: , i SR
In conjunction with the- staff of: the State Personnel Board WE have reviewed the Draft Stﬂff
Analysis concerning the:reimbursement of costs-mandated by the “Peace-Officer. Procedural

Rill of Rights (POBOR),* CSM-=-4499, which was subrnitted by the City of Sacramento. «As -

the result of that review, we have concluded that while the analysis acouratsly identifies

some activities that constitute reimbursable state mandates POBOR does not extend as far:as .
suggested by.the Draft Staff' Analysis. Department of Finance and:State Personnel Board . . .
staff agree that all of the activities included in Items 2 and 3 of that Analysis are o b
reimbursable. We do, however, both believe that pertions:of Items- 1,4, and-§ do not -

constitute reimbursable state mandates:because either the activity is not required by POBOR.

with respect to non-pﬁrmanent employees or the acﬁmty ig *already*mandated by due process .
and/or current law: - o T el : -

N T,

We question the following comments desi gnated m tﬁe Draft Staff Analysis as reimbursablc:

Ttem 1 co s T R UL : A | - -«
Providing the oppo:‘cumty for an admxmstratWe appedl for the followmg dmlplmary actions: .

(Government Code section 3304, subdivision-(b)); o ) o

Dlscxphnex(as dcf'med) reccwed by probatlonary and at-will employees -
Government Code Sectzon 3304(b) provzdes n"(b) No punzz‘zve actzan nor denial of
promotion on grounds other than nierit, shall besundertaken by.any public agency agadinst,
any public safety officer who has successfilly completed the probationary period that may:be . -
required by his or her employing agency without providing the public safety officer with an
opportunity.for adniinistrative.dppeal. ' (emphasis added) < Thus, POBOR does not requzre
such appeals forprobationary-and at=will employees. 1 g B

! Whether other POBOR protections apart from the right to an appeal, are to be accorded employess who do not
have permanent status may bs more of an open question glven differences in statutory language. To the extent due
pracess applies only where employees have 2 property or lberty intarast, an argument can.be made that other-
POBOR rights that are co-extensive with due process:protections: (e.g. right to materials upon -which a disciplinery
action is based, right to notice and opportunity to be heard) may also be.mandated-by POBOR only for those
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ﬁﬁ% .
» Transfer of permanent employees for the purposes of punishment.

Peace officers transferred for purposes of punishment may already have the right to an
administrative appeal under due process law, case law or statute. (See Ramallo SPB Dec.
No. 95-1 9)

Item 4: ;o
Producing transcribed copies of any notes made by a stenographer at an interrogation, and -
reports or cormplaints made by investigators or other persons, exccpt those that are deemed
confidential, when :equested by the officer in the following circumstances when the -
investi ganon results in (Government Code section 3303, subdivision (8):
A dismissdl, demotion, suspensionw salary'reduction or wiittesl repritnand reuew&d "
by wprébaticnary or af-will employée whose liberty interest s tiot affected:
A transfcr ofd permanent ernployec for the purp03es oi‘ pumshment SR
TR (pw“:, Lt e ; o i 2
When an znve.s’tzgdtzon )*e.sults in. dzsazplzncvjy actzon a peace o]j‘icei- Is: entzbled to all of the’
materials wpon:which. the. aetion:is based vinder-the: Skellz dedision.«State ¢ivil service”
-probationary employees aré alsa entitled to Skelly rights -hy-State; Personnel Board rule.
Other materials are. generally discoverable, at:least. under the -law governing stale civil .
service emplopees: Thus;-once disoipline has.been initiateds the peace officer is generally
entitled to. request and réceive transcribed-topies of: stenographer noies and reports:and
complaints made by investigators or other persons, except those deemed confidential, . These:
sifuations would not constitule a reimbursable state mandate program.

by ” ] e
LI PRI R wi : / t

Item 5: o

Perfonmng the following actwmes upon recmpt of an adverse comment (Govemment Code
sections 3305-and.3306): - L P oA L S L ORI S s

Pertaining to: School Distncts, Counues, a.nd Cmes end Specxal stmcts

In reference to poims (a),(5), and (c), each A.s'te’p_?I»-i.s'fco}i.’s'idéred’fb’eyand ‘what is réquired by

- due process. If the adverse corunent can be considered a "wrilten reprimand,” however, the
POBOR requuea’ 'notice ™ and-the ‘opportunity {6 respond "mdy alréady be ‘required by
due process: The extem‘ of due prace.s-s due an employee who .s‘zgj"ers an o_;j'iczal»reprtmand is
not entirely, aléar fa R T e TR EvRTS

We and the staff of the Stafé Péréonnelﬁoard intend to-attefid the Comhissin’ Ehl"scl-fr‘zdﬁiéd
August 26 hearing on this claim, and will be available to respond to any questions regarding = .

this letter.

/

S N N e T e . L I N S A

B R R c e Conoa

".‘JA L. RGPSt P ST T D TR e . RN S Lo

employees whoHave. passed probanon or Whn ban: demnnstrate 1 'daapnvahun ofa hbert'y inverest, Othm- law: may
accord probarionary employees greardr Fights): however, =~ SRR i

, ., 502
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AUG-12-89 THU 12:52 PM  DEPT OF FINANCE FAX NO. 9183270225 . PR03

If you have any questions regarding this letter, please contact Don Rascon, Pfincipe’i‘l Program
Budget Analyst at (916) 445-8913 or James Apps, state mandates claims coord.mator for the
Department of Fmanca at (916) 445-8913. :

Sincerely, % ‘

5. CALVAN SMITH
Program Budget Manager

el .
el
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 PROOF OF SERVICE

 Test Claim Name: = PEACE OFFICER PROCEDURAL RIGHTS
Test Claim Nu.rnber  CSM-4499 .,

T the unders 1gned deolare as follows Lo

Cam employed in the County of Sacramento, State of Cahfomia, 1 am 18 years of age Or
uldem and ‘not a party to the within entitled cause; my business address is 915 L Sﬁ-eet,
& Floor, Sacramento, CA 95814,

On August 12, 1999, I served the attached recommendation of the Department of Finance 'in
said canse, by facsimile to the Commission on State Mandates and by placing a true-€dpy -
thereof: (1) to claimants and nonstate agencies enclosed in a sealed envelope, With postage: .
thereon fully prepaid in the United States Mail at Sacramento, California; and (2) to state
agencies in the normal pickup location et 915 L Street, 8th Floor, for Interaaency Mail

Service, addressed as follows:

A-16

Ms. Paula Higashi, Executive Director
Commission on State Mandates

1300 I Streat, Suite 950

Sacramento, CA 95814

Facsimile MNo. 445-0278

B-28

Legislative Analyst's Office
Attention Marianne O'Malley
9251 Street, Suite 1000
Sacramento, CA 95814

Mr. Steve Smith, CEO
Mandated Cost Systerns
2275 Watt Avenue, Suite C
Sacramento, CA 95825

Wellhouse and Associates
Attention: David Wellhouse
9175 Kiefer Bouilevard, Suite 121
Sacramerto, CA. 95826

AUG-12-1999 14:06

B-8

State Controller's Office

Division of Accounting & Reporting
Attention: William Ashby

3301 C Street, Room 500
Sacramento, CA. 95816

League of California Cities

- Attention: 'Ernie Silva ‘

1400 K Street
Sacramento, CA 95815

Mr, Walter Vaughn, Executive Officer
State Personnel Board |

801 Capitol Mall, Room 570
Sacramento, CA 95814

Mr. Paul Minney, Interested Party
Girard & Vinson

1676 N. California Boulevard, Suite 450
- Walnut Creek, CA 54596
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DEPT OF FINANCE

DMG-MAXIMUS

Attention: Allan Burdick

4320 Aubum Boulevard, Suite 2000
Sacraments, CA 95841 '

City of Sacramento .

Department of Employee Relations
926 ] Street, Room 201
Sacramento, CA. 95814-2716

Mr. Don Benninghoven, Executive Director
CCS8 Partnership

1100 K Street, Suite 201

Sacramento, CA 95814

Mr. James Apps (A-15),

Department of Finance .
915 L Street, Room 8020
Sacramento, CA 95814

~ Ms, Eliss Rose, Chief Counsel (E-9)
State Personnel Board
801 Capitol Mall, MS-53
Sacramento, CA 95814

Mr.- Michael Vigliota, Paralegal
Senta, Ana Police Department
City Attorney's Office
60 Civic Center Plaza
Santa Ana, CA 92702

FAX NO. 9183270225 P, 05 |

Ms. Dee Contreras, Director of Labor
Relations

Office of Labor Relations

9210 10% Street, Room 601
Sacremento, CA 95814

Ms. Carol Berg, Ph.D,

Education Mandated Cost Network
1121 L Street, Suite 1060
Sacramento, CA 95814

Mr. Andy Nichols
Vavrinek Trine Dey & Co., LLP

8300 Pair Oaks Blvd, Suite 403

Carmichael, CA 95608

Mr. Floyd Shimomura, Chief Coumsel
Department of Finance

State Capitol, Room 1145
Sacramento, CA.95814

Mr. Bdward J. Takach

Dopartment of Employee Relations
926 T Street, Room 201
Secramento, CA 95814-271 6

Mr. Paige Vorhies (B-8), Buraau Chwf
State Controller's Office

Division of Accounting & Reporting
3301 C Street, Suite 500 -
Secramento, CA 95816

I declare under benalty of perjury under the laws of the State of California that the foregoing
is true and correct, and that this declaration was executed on August 12, 1999 at Sacramento,

California.

AR s i aaa 1A Ge

Q1 ~X27ARPS - g7s

M/M/

Abby Shawhan
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- " EXHIBIT M
. ITEM 2 LATYN KYLING

CALIFORNIA STATE PERSONNEL BOARD

' \ GALIFORNIASTATE o 801 Capltol Mall s Sacramento, California 95814

August 13, 1899 EXHIBIT M
'RECEIVED
Commission on State Mandates _ AUG 16 1999
1300 | street Suite 950 4 CDMMIESIDN ON
Sacramento, CA 95814 - LSTATE MANDATES

Re: CSM 4489
Test Claim of City of Sacramento
Public Safety Officers Procedural Bill of Rights

Dear Ms, Higachi: -

Pursuant to the request of the Department of Finance, | am enclosing seven (7)
copies of the State Personnel Board's precedernitial declsion in Gregory R.
Ramallo (1985) SPB No. 85-18. The decision is cited on page 2 of the August 9,
1898 letter from the Department of Finance on this subject.

Sincerely,

@ 5. Rowa

Elise S Rose
Chief Counsel

Cc: Joe Shinstock
Department of Finance

anclosures
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CEB 95

BEFORE THE STATE PERSONNEL BOARD OF THE STATE OF CALIFORNIA

In the Matter of the Appeal by ) BSFB Case No. 34669
" )
GREGORY R. RAMALLQ ) BOARD. DECISION
B ) (Precedential)
From three worklng days' ) NO. 95-19
sugpeneion and administrative ) - By -
reaasignment as a State Traffic )
Officer in the Inland Division, )
Department of California Highway )
Patrol ) December 5-6, 1995 .

Appearances: Burton C. Jacobson, Attorney, on behalf of appellant
Gregory R. Ramallo; Daniel+E. Lungren, Attozney General, by Thonas
Shesrer, Deputy Attorney General on behalf of respondent,
California Highway Patrol. . ’ . R

' Before: _Lorrle Ward, President Floss Bos Vice Pres;dent Rlchard
Carpental and Alice Stoner, Members. .

- DBCIBION

oy . r .

This case is before the State Personnel ‘Board (SPB or Board).

for determination after the Board rejected the attached,Proﬁosed

=19

Decision of the Administrative Law JUdge (ALT) in tha'appeal'qf‘

Gregory R. Ramallo ‘(appellarnt or’' Ramallo) from his three' (3)-day

susperision and administrative rewssighment:'from his position as a

State Traffic Officer in the Inland Division, Department of

california Highway .Patrol (Department). At the time of thls
adferse.acticn, appellant was a Staﬁe Traffic Officer working as an
airoraft pilot, a position designated as a Specialty Pay Position.

After a heariné, the ALJ sustained without modification

appellant’s tliree "day: suspension ~but reéscinded appellant’s

(CEB 1/96) 508
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CEB 85-18

amallo continued) -

Administrative ReaseignmEnt ‘on grounds that such disciplinary
transfers are prohibited by Government Code § 19994 3,1 Aﬁter;a‘
review of the entire record including the transoript exhibits,
and the written arguments of the parties, the Board adopts the
ALT'’s Proposed Decision to the extent it is conSistent With the“
discussion below. J |
 We- agree that appellant's three day suspension shouLi be
sustained . We disagree, however, With the ALJ’a interpretation of
section 19994 3 and find that section 19994.3 doee not prohibit
disciplinary transfers. Although we find that disoiplinary
tranefers are not -unlawful per se, we do not believe that”
oellant’s misconduct should result in permanent reassignment and
order that appellant’s reaSSignment be limited to a period of 12
menths after which appellant is.te be returned to his Specialty Pay
Pilot position. .
. IBSUES . . =, o o
1. Does Government Code §.19994.3 prohibit disciplinary transfers?
2. What.is the appropriate penalty: under all the. circumstances? .

3 e b f - e . .
PR - -

o

1Hereinafter all code citations will be to the Government Code
vnless specifically stated otherwise.

C
(CEB 1/96)
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CEB-95-139

(Ramallo continued)

DIBCUBSION
| The appointing power has the righteto'transfer employees
between positions within the same class. fdo@ernment'Code § 19994.1.
provides, in pertirent patrt:

An appointing power may transfer any employee under his
or her, jurisdictlon' (a) to another position in the same

" class; or (b) from ¢ne location to another whether in"the
same pesition, or in a different pDSltan as specified
above in (a) or in Section 19050.5.2%

The appointing power’s right to tridnsfer is, upon protest,
initially  subject to review by the Department of Personnel
Administration (DPA) as p¥ovided in’eeotioﬁ 19994.3: o

(a) If a trafisfer-is Protested to the [Departmeht of Personnel
‘Administration (DPA)] by an employee as made for the purpose
of harassing or discipliting the &mployeé, the appointing
power may require the employee to transfer pending approval or
disapproval of the transfer by [DPFA]. If [DPA] disapproves
the transfer, the employes shall be returned to his or her
former position, shall be paid the regular travel alloiwande
for the period of time he. or she was away from his or her
original headquarters, and his or Her m&ving coBts both: from
and. back to the . original headquarters shall be paid in-
accordance with“the’ department rules.

NeitHé# sBotidii 19994.3, ner the statutes defining diEsiBline
: A' 5 o ’.. 33y ~,‘- L L W S L . ) : :"3 . . Lo e 1
preclude a departmént'from transferring an employee- ag.a méans of -~

discipline.¥ '8eétiod’ 15570 defines adverse acfion to- mean

2government Code  §° 19050.5 allows appointing powers to
transfer betijeen classes if the Board has designated the trdnsfer
as appropriate.

&

3The Board, expresses no opinion on the policy question of
whether a transfer should be made for dieoipllnary purposes T

F

: og
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CEB 95-19

Ramallo continued)

'"dismissal, demotion, suspension, or pther disciplinary actiont
(emphasis added) .. The Board has found that»when an emplogee is
reas=signed for~disciplinary'pqrposes, the reassignment fells W%thin
the meaning of "other disciplinary acticn.” Carol DeHart SPB Dec.
No. 94-22, p.5. A disciplingry transfer, like any advefse:aotion,
triggers a number of rights including, but not'limited to, the
right to notice'(gection i9574),€the right;tovinspect;doéhmehte
(section 19574.1), and the right to a he,aring before the SPB
(sectlon 19578). | |

The purpose of section 19994.3 i= to prevent e Department from
transferrlng an empiocyee for dlsolpllnary reasons without affordlng
1@ employee the panoply of rights trlggered by the advérse’ aotlon“.
. process. Whether a 'transfer' is dlSCLpllDaIY' in nature is &'
questieﬁlO£ fa?tﬁ% - R |
' Even éhen;anpgaesignment’is‘telated.to_é g;so%ol}ne;jzaotion;
the’reaesténnent is ﬁot nedéseéfiiy'diedﬁblinery in‘ngture;“fﬁor
example, in‘Orenge.County.Emglozees_Aseociation‘V, Fonntywof Orandge,
(1988) 205 Cal.App.3d 1;93;Jan@employee,yas written up for a lack
of'tho:oughness,andAlater‘criticiged_;or'poor nanagement ety;e.H
Whean the employee was transferred, the employee appealed on grounds

that his transfer was punltlve.4 'The goq;t declined, to find that ™.

4Orange County aid’ not lnterpret Government Code § 19994 3
but, instead, Government Code § 3303 which prohibits punitive
transfers of peace officers.

(CEB 1/96)
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the transfer was punitive, -stating:.

Deficiencies in performance are a fact of life. Right hand.
hitters sit on the benegh against certain pitchers, some
professors write better than they lecture, :some judges are

more temperamental with. criminal cases than others. The
manager, chancellor or presiding jurist must: attempt to find
a proper role for his personnel. Switching ' Casey from

shortstop -to Sedorid base because he can’t throw to first as

fast as Jones is not 1n and of itself a punltive transfer (Id.

at+1294.) | N .
The court found "theré is a difference between a transfer to punish -
for a defidiency in performance,; versus.a transfer to:gcompensate. -
for a deficiéncy 'in perfbrméncé." Id. (emphasis added). "Put
another way, an employer has affight to place the right person-in
the right position. |

In cases in which the appointing power-has not -indicated that
the transfer was disciplinary, the employee Who suspecés‘his or her
transfer was di§¢iplinary ih nature may protest the transfer or
reassignment to DPA for eValﬁaﬁion.- If DPA :finds the transfex was,
in fact, puniﬁive in nature, DPA'disépprbveS the transfer and the
employee i& returnéd to his ér her original..position:®. - As,
discussed below, thié appointing power may thereafter pursue the
transfer ds a disciplindry medsii®s by satving 'a Notice of Adverse-
.Adtion aé" in other disciplindry casfes. - If bPﬂ:~approves the

. transfer, i.e.; finds that tH& transfer i&s not punitive in nature,

t f

"DPA "~ ddes not have Jjdrisdiction to hear appedls .from’
dlscipllnary transfers. The SPB is the state agency designated by
the cCaliforriid "“Cohstitution +68 review ‘disciplinatry -dctions,
(Ccalifornia Constitution, Article VII, section 3i(a)). :

(CEB 1/96)
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the employee remains in the position to which he or she has been
transferred. ) v |
In thls case, however, the Department purposely deSLgnated thejr
reassignment as dlscipllnary in: nature.a - The Notice ef.
Administrative keassignment.was attached td“thefNetice of Adverse
Action and epecifically.stated that <the reasaiénment was ‘being
taken based‘en appellant’s "propensity to abuse. [his] poeitien'as o
an airctraft pilot, misuse State resources and flagrantly: disobey
the pollc1es and: procedures of the Department.™ The Notiee of
Administrative Reassigrnment informed appellant of hie rlght to
appeal to the State Personnel Board. Thus, appellant’s
‘assignment was cilearly: for.disciplinary purposes andifalls,wi;hin

che meaning of:"other disciplinary action."

Where, as here, a transfer is, . openly deslgnated ag a . .

dlsc1pllnary.transﬁer, the employee may appeal dlrectly to the SEB.

h . PENALTY S

Having determlned that the permanent diseciplinary transfer ln','

this case was not per se unlawful, we now;turn to the questlon or
whether 1tﬂwas an approprlate_penalty under all the‘eircumstances.
When performing its constitutional responsibility .tgl-review
disciplinary actions [Cal. Const. .Art. VIi,'section 3(a)],| the
Board is charged with rendering a decision Whlch is "just and
propex". j'(Sectlon 19582) In determining what, is a "jﬁst and.

propexr" penalty for a partlcular effense,”under a given set of

(CEB 1/96) 513
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Personnel Board (1949) 93 Cal.App.2d 838+ -The Board’s discretion,

however,

is not ﬁnlimitedﬁk In the seminal case of SkKellv v. Stats

personnel Boa¥d (Bkelly) (1975) 15 Cal.3d 194, the california

Supreme Couzrt hoted:

Whilée the administrative body has a broad discretion in"

respect to the 1mp051tion of a penalty or. dlsclpllne, it
does not have absolute and unlimited power. It''is bound
to exercise legal discretion which 1is, in the
circumstances, judicial discretion. (Citations) 15-cal.3d
at 217-218.

In exaroising its judicial discretion in such a way as to

render a decisign that isw"justfand proper," the Board considers a

number pf factors it deems relevant,in aeeessing the‘propriety ofJ

the imposed discipline. aAmong the factors the Board considers are

those speCifically 1dent1f1ed by the Court in Skellz as follows'

... [Wle note that the overridlng considgration in these
cases is thHe extent +to W%hich the employee & " conduct
resulted in, or if repeated is likely to result in [h]larm

to the public serV1oe.“‘(citatlons )< Other releVant =
factorz .include the. oircumstances surrounding the
uc

miscon

£ d&nd the likelihobd of: ite recurrence. (Id )

Appellant’s misconduct consisted of renoviﬂb hisiDeﬁartmEntal

‘weapon and plaoing‘ it on & chair next to him ¥n' an 'airport.“

restaurant; remov1ng the‘magazine from his weapon and allowing a -

QTR

private citlzen to 1nspeot it, tW1rling' his PR—24 baton and

throwing

it to the ground to demonstrate “how to trip & fleeing

suspect; exoess1vely testing. his siren on one occasion; using hls

aircraft’s public address syetem:to‘nake i joking comment ‘to &

(CEB 1/96)
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clend; failing on.a'few occaeione to immediately notify dispatcp
f his locationy falling to properly secure his alrcraft during a
eal brsak at the Hesperia Airport; and ino;eaeing powe:_oner a
‘riend’s housa to get his friend’s attention¢52A3~noted above, we
igree with the ALJT that this misconduct warrants the three;day

suspension taken by the Department. The.remaining issue is whether

appellant’s __misoondnot also warrants - tAa",‘ permaneiit d:i'bsoiplin'ary. N

transfer.

Some of the particular misconduct in which'appellanteengaged

‘is conduct directly relatéd to "his specieity oay position as a

| ot. Appellant used his state.aircfaftkgrpublio addréss system

~nd siren‘in a frivolous manfer. While flying Sver his friend’s
uonse, appellant"boweredrﬁp nis state aifdf%ftrto gét his ffiend'

attention. Theee 1ncidents of mlsconduct would not have occurred

had appellant not been a CHP pilot flg§ agpellant'sﬁﬁuperv150:

noted at the.hea;%ng, es a pllot,_a%éeiianﬁbﬁoggs in a‘"nohi“

structured dni;"'“tgat A.—J'.s,:t far the" mo5t %pérf, unsupervisad.
Consecguently, good judgment lS 1mperatlve.

"

On the.. other hand, the ALJ found appellant to be a good pllot,

statlng-thatmthereuwas no evxdence that appellant was not fully
capable of contlnulng to work in his assignment as a pllot. In_.q

evaluating appellant’s misoonduct, appellant'e supervisor found )

w
v

fThe . ALT did not find any improprlety in appellant’s
pract1c1ng short takeoffs or revvihg his engine.’ .

(CEB. 1/96) | ' 515
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that the most egregdeue’errdr miade by apbetlant;wae removing the
magazine from his weapon and allowing priﬁate*citizene to inspect
it. ‘While the tokfality of appelliant’s misdbnduct’ which'
specifically relatee’tejhis“pilot position shows pdor~ﬁﬁdgment,'it
was not 8o egregious as to justify parmanent réhmoval from the pilet
position. | G"o‘neequentlf", we llmit appe‘llant’s ’Adﬁinietratiir'e"
Reassignment;te’lz ﬁdhths;f*wé‘;exiééé thatﬁr;aeeignﬁent for one
year should lmpress appellant with the necessity of taking hls
'pllot duties more seriously.
| ) ORDER ”

Upen the foreqolng findlnge of fact and conclusions of laiv,
and the entire record in this case, it-is hereby DRDERED that _

1. The AIJ'e attached propoeed decision’ ie adopted to the*
'exttnt it i& consistent with tnis Decleion, ‘ | A o

2. The three day suepeneion taken by the Department of
california %gighway Patrol i‘ suetalned“‘but the* permanent
Adminietrative Reaesignment from "a SPeclalty Pay POSltan iehﬁ
modified to a period of 12 monthe.': R R i

3. The Department of Callforﬁiakﬁighway Patrol ie‘drdefedf
to pay appellant all EEEh'§a§ and4ﬁenefiterﬁhidh wotld have adarued
to him had he been Adminietratlvely Reaselgned for 12 months rather’
than permanently reaesigned. | é . |

4. This matter is hereby referred to the Administrative Law

Judqe and shall be set for hearing on wrltten request of eitherw

(CER 1/896) .
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paity in the event the parties ars unable to agree as to the salary
and benefits due appeliant{ - ) ‘ L . : .
5. This .opinion is  certified for publication as a
Precedential Decision (Government Code § 19582.5) .
THE STATEYPERSONNELzBOARD*
~Lorrie. Ward, President
Floss Bos, Vice President’

Richard  Carpenter, Membex
Alice Stoner, Member**

*Member Ron Alvarado wae not present when this decision wak adopted'
and therefore did not participate in this decision. - .
‘™amber Alice Stoner concurring in patt and dissentinq in part:
I concour with the Board’e decisilon to ‘sustain appellant’

aree day suspen51on but I dissent from ‘the Board’s decision to
reassign appellant for 12 months. I would completely rescind
appellant’s Admlnlstrative Rea551gnment .
B | % # % d %
I hereby certlfy that the state Personnel Board made and

adopted the foregolng Dec151on and order at its meetlng on

December 5 6 1995.

C Lance Barnett, Ph D
Executive officer
. State Personnel Board
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211 thoee in favor indicate'with'"aye."

(Affirmative Regponse by Several Commission Members.)
CHAIRPERSON PORINI: Opposed?

(No audible response.) |

CHAIRPERSON PORINI: A&ll right. That whittles down

!

our agenda 51gn1f1cantly

Msﬁ HIGASHI: This brings us to Item 2, which is the
test claim hearing on the Peace Officers Procedural Bill of
Rights.

| ‘Camillemsheltcn, cf Sﬁf etaff, will present this
item. o |

MS. SHELTON: Good morning.

N ThlS 1eia test claim filed by the City of

Sacramento The test claim-legislation provides procedural

protectlon to peace officers employed by local agencies and

school dletflcteﬂwhen a peace officer is interrogated by the
employer is facing punitive action or receives an adverse
comment .

All parties agree that the test claim legislation
imposes some of the notice and hearing protections to
employees that are reguired by the due process clause of the
United States and California Constitution.

The Commigeion has required staff to analyze this
connection between a due process clause anc avtest claim
legislation in order to determine that thevactivities
recuired by the test claim legislation constituted a new r
program or a higher level of -service and to determine whether

those activities»impcse costs mandated by the state; however,

‘Vine, McKinnom 5oMall (916) 371-3376
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the parties dispute how far the due process clause goes and

| when the requirements of the test claim legislation kicks in.

The main issues in dispute are bulleted on pages A-2
and A-3 in the Executive Summary. Staff recommends that
the Commission approve the test claim for the activities
identified on pages A-3 through A-6 of the staff analyéis.

Will the parties please staté their names for the
record.

'MS. STONE: My name is Pamela Stone. I'm here on
behalf of the City of Sacramento.. |

MS. CONTRERAS: Dee Contreras, Director of Labor
Relations for the City of Sacramento.

MR. TAKACH: Edward Takach, T-a-k-a-c-h, Labor
Relations Officer of the City of Sacramento.

MR. BURDICK: Allan Burdick on béhaifvof the
California Citieé' SB 90 Service.

MS. STEIN: I'm‘Elizabeth Stein. I'm staff counsel
represénting ﬁhe'State Personnel Board.

MR. SHINSTOCK: Joseph Shinstock representing the
Department of Finance. .

MR. APPS: Jim‘Apps with the Department of Financé.

CHAIRPERSON PORINI: All right.

Do we need to do any swearing in of our witnesses?

MS. HIGASHI: Yes, we do.

Will all of the witnesses please raise their right
hand:

Do you solemnly swear or affirm that the testimony

which you're about to give to the Commission is true and

521,
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correct based upon your personal kunowledge, information or
belief?

(Unanimoug affirmative response by the witnesses.)

MS. HIGASHI: Thank you.

MS. STEIN: Good morning Madam Chairman, Members of
the Commission. Our presentation is going to start with
Ms. ﬁee Contreras, who 18 the Director of Labor Rélations for
the City of Sacramento; and we're all available here to
answer any questions your Commission may have.

CHAIRPERSON PORINI: Thank you.

MS. CONTRERAS: By way of background, I've been
involved with labor relations for the city for a little over
nine years and I've been director for the past four. Before
that, I was a labor relations representative, and I was the
person assigned to the police department, so I was involved
with police discipline matters and intimately involved with
the activities that are involved with POBOR hefe.

And E4d is my senior staff, who is currehtly assigﬁed
to the police department; who has been dealing with them
since I left and also has a background in law enforcement,
having been a police officer himself in the past, so he is
also familiar with and has been representing both employees
and the management side, in terms of police departments, for
in excess of ten years now.

The City of Sacramento-is not a particularly large

.jurisdiction; as the state goes, but we do have a relatively

active Internal Affairg Department, processing somewhere in

the neighborhood of 80 cases a year and performing hundreds

Vine, McKinno*Sééiall (916) 371-3376
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of Internal Affairs' interviews a year. So.the impact of
this legislation, if it has any impact at all in the I.A.
process, is substantiél, when you start looking at that.

As a small department, we generally have thrée
sergeants who are assigned to Internal Affairs. And we're
talking about hundreds of interviews, so the impact on people
and their jobs is substantial. And we actuélly implement 40
or more police disciplines a year.

We can have active years in which one complaint --

one complaint resulted in 67 disciplines related to that

specific, single case. So when we say 80 cases, that doesn't

mean 80 people are involved, it -could be significantly more
than that, who wind up being reviewed in the course of that
process.

it's important to distinguish the things that are
required by Skelly and due process, and we recognize that

those things exist outside of the requirements of POBOR, but

. they first require a property interest in the job. The

reason the public employer has those mandates and those
requirements is because when public employment, when it is
career or permanent or whatever the title the entity gives
it, is given to people, it is presumed that a property right
attaches to it and that employment will continue unless
gsomething serious happens. And then, because we are a public
jurigdiction, we are required to give them due prbcess in
order to allow them to defend their property interest in
their job.

By definition, that means employees with no property

. : 523
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interest don't have those rights. And, yet, POBOR mandates
those rights,. in terms of all sworn police officers. 8o all
sworn peace officers is what the statute uses.

POBOR -- excuse mé, Skelly and due process reguire a
fact-finding investigation, always a good practice, notice
and épportunity to the person who is being disciplined, if
they are disciplined. There is no requirement to provide
information to an employee'who, as a result of an
investigation, is not disciplined, but there are situations
in which POBOR requires, in fact, that they be given
informatibn that would not otherwise be -- they would not
otherwise be entitled to.

Skelly does ﬁot apply, as I said, to probationary
and at-will employees, and it does not arise for reprimands
or suspensions of short duration. The-Skelly case itself
involved a termination; but, as you know, decisions like that
are reinterpreted by the courts regularly. And there are
cases that indicate, for example, suspensions of five and
possibly even 10 days do not require the same protections as
does Skelly. So there's some guestion as to where those
rights arise.

In the City of Sacramento, letters of reprimand do
not require that we provide information to the employee.
They don't get a Skelly package in the city. We don't issue
an intent letter. In normal discipline, under Skelly,/§ou

igsue an intent letter that says, "This is what we're going

to do. You have a Skelly hearing, which is a review process,

an informal review, prior to the implementation of final

Vine, McKinno: 524 all (916) 371-3376
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digcipline. ™

And, the city, we then issue a separate, final
discipline letter that varies by jurisdiction. But, in the
local entities, when you talk about what the impact thig has
on cities, counties, local jurisdictions, agencies, JPAsg,
Joint Powers Agencies/Administrations, those are all public'
entities, there are hundrede, perhaps thousands, of them in
the State of California that are impacted by this, if they
have peace officers working in those jurisdictions, as do
most cities and counties.

As a practical matter, it doesn't apply for ue, in
terms of reprimands, absent POBOR, and POBOR creates some
greater rights in those areas. There's no obligation, in a
normal interview, to notify the person of what it is you're
investigating. We can call in, and do, miscellaneous
employees in the City of Sacramento and begin an
investigation, a fact-finding process, without telling them
what it is, what the complaint is, what it is we're looking

for, what it is we're going after.

You can't do that with peace officers. You have to

notify them what it is you're investigating, what the

complaint is about. It becomes complicated, because, if you

give them the name of the complainant, you create other
problems ae you go through this process.

So, as you can see, it's much more sensitive and
creates a greater burden. It substantially increases the

burdens on the local government, in terms of thé’right to

know, the nature and area of the investigation. It also

; 3 525
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hampers the investigative process, beéause, when you give a
person information before that you get -- before you are
allowed to interrogate them, it allows them an opportunity to
create, reflect or refresh facts that might haVe come out
differently in a straighﬁforward invegtigation where-they
didn't know what it is you were looking for or at.

There's a limitation on the number of interrogators

yvou can have with the employee at a given time, which can

of the kinds of questidnihg that goes on.
They have a right to a transcript of a prior

interview before there's an additional interview. THat

"ean -- if you are interviewing a large number of people and’

you reinterview the employee after you've interviewed
intervening witnEBSEé} that that means if you are taping you

have to, in‘essence;”re-tranSGfibé the process. And I'll

talk .about taping a little bit more in a second.

They have a’'right of review for at-will employees.
POBOR creaﬁes protections up to the level of the Chief of
Police. I'm not sure'that, When the Legislature did this,
they intended to protect Chiefs of Police in the City of
Sacramento.

Our current police chief, for example, who never .
worked as a civil service employee in the City, has no right,
whatsdever, to return to any other classification and is an
at-will employee. By that, in the normal context of law in
the étate'of California, he can be released for any reason or

no reason, as long as it's not an illegal reason, and that's

impact yoir investigation and can make a difference, in terms

Vine, McKinnc 52g1all (916) 371-3376
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required to do.

the end of his employment.

On the other hand, he has POBOR rights which gives
him substantially greater rights than he would have as an
at-will employee. in fact, in a major dispute with some
employees who may, some day, be managers, theirlbiggest
concern is: They want a definition of an administrative
review process that will be mandated for POBOR managers,
should they become managers, because they know what their
civil protections are.

And it's been an interesting sﬁruggle to try and
deal with them én that issue, because this right is =so
sacrosanct with them, that they're not willing to give it»up;
and they see it as an integral part of their ongoing job
rights. 2and we've tried to deal with that in a variety of
ways, but the practical matter is: There is an impact of

this statute, and the impact flows, in terms of what we're

There are impacts beyond discipline in that it
affects transfers, whether or not there's a financial impact
from the transfer. We have no such thing in the City és
disciplinary transfers. They don't exist under the civil
service rules; they don't exist in any other process.

But, if we discipline somebody and also transfer
them from their assignment, -we are now in é position where we
are compelled to treat that as if it is disgcipline and to, in
eséence, give them some sort of a third-party neutral review
of the tranéfer, the same as 1f it were a normal discipline.

In fact, in the latest incident of that, we treated

Vine, McKinne 52@311 (916) 371-3376 A 15
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it ag if it was part of the discipline process instead of
separating them out, because the city attorney was very
concerned that we would wind up in a situation where we would
have quite a bit of litigation over what POBOR rights are.
The law says "punitive transfers," but what's a punitive
transfer is in the eye of the beholder.

I received this morning -- apparently, you've
received a DPA case, which has»no precedential #alug, by the
way, at the local government'level, that says that a transfer
ig in the éyes of the.beholdér; an’emplbyee -- if this is an
isgue of fact. Well, an issue of fact, where you have no
process, means you have tn litigate all those issues. That's
a burden that isg difficult for‘the employer, and, again,
exists only because of this statute.

’ Employees often see‘ppérational moves as punitive.
If they don't like the reorganization of the department, if
they dori't like goilng to neighborhdod‘policing,-if théy
believe going tdAneighborhood policing requires a 75-percent
increase in the number of police officers in the city; as
remarkably not our association did, then they don't see, when
you do it, that it isn't punitive when you start assigning
people. Those become struggles on a day-to-day basis that
should not occnr and do occur because of the impact of this.

Probationary employees have a review right that
goes beyond a liberty interest. A liberty intérest arises
when the empioyer releases‘somebody on probation for reasons

that basically impugn, in a significant way, their character

such that they would have difficulty getting another job. If

Vine, McKinnc 5281all (916) 371-3376
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I released you fof dighonesty or theft, for example, that
would apply.

In the City; we don't ever release anybody for any
stated reason. We have a letter which says, "You're being
released because you failed to meet the requirements of the
positién during thé probationary period. Thank you very
much. Have a happy life. Love, Dee." That'é basically what
the letter says. And the unions regularly object to it,.

‘ As I said at the beginning of this, we have very
strong language in ouf cify charter regarding our rights
during probétion, and we don't intend to, in any way, reduce
them; however, we regularly have a review of probationary
officers who fail as police officers. And probably, based on
recollection, B0 or 90 percent of them actually come through
and request a review and discussion of the basis for it, and
they go over all the documents that were in their file.

It creates an obligation for us to document and
justify our decision-making process during probation, which
is unnecessary, and, in fact, is in conflict with the concept
of probation, to have to defend that decision at the end of
the line, particularly given the kind of language we have in
our charter. |

The right to tape createsg an obligation on the
agency to, in fact, tape interviews. &aAnd I know that it can
be argued that it doesn't; however, let mevtry and articulate
the problem.you face, in reality, as a local jurisdiction.

In the State of California, you don't have the right

to tape somebody without their permission. So, in essence;
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with every employee, except sworn peace officers, we can say,
"No, you can't tape this interview. Take notes." And we
take notes and they take'notes. And -- or we can tape and
they don't have to have a copy of it, but, if we transcribe
it and do discipline, certainly we would give them that copY,
but we take notes and they take notes.

If the employee coﬁes in and tapes, and, trust me,
they all come in and tape, 1f they're sworn peace officers,
their attorneys come in with tapes. You wind up with two
tape recorders on a desk. If they tape and we do not,
then they have a record that we do not have or‘we must rely
on a tape created by the employee we are inveetigating. That
would not be a wise choice, from the employer's perspective.

If we take notes and they tape, our notes are never
going to be exactly the same as the tape is going to be if
itrs transcribed; o0 we wind up with what is arguably an
inferior record to the record that they have.

So it is essentially -- it says they may tape but
the practical application of that ig: For everybody who

comes in with a tape recorder to tape, which is virtually

every peace officer, we then must tape. And, if we tape, we,

then, if we're going to reintervieaw, transcribe.

In the case that I discussed earlier, which
everybody agrees ig an anomaly, one complaint we had -- 2007?

MR. TARACH: 240.

~MS. CONTRERAS: 240 peopie were interviewed in the
coursge of one investigation and 67 disciplines flowed from

it. You can imagine the complication of going back and
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reinterviewing people when you have 240 sets of transcripts

' to transcribe in order to get information you needed before

you could reinterview those people as they went.

Some people who were intimately involved in the
problem, in that particular case, you énly had to give them
their transcript at that point in time, but, in order to ask
guestions about other people's transcripts or questions or
statements, and to be clear and specific and fair to the
employee, you basically had to do that. We had transcribers
bagically running 24 hours a day trying to.keep up with the
taping process in that interviewing parade that came ocut of
that one complaint.

So it's not that we can tape or we choose to tape.

I think anybody who's ever presented a case in front of an
arbitrator would acknowledge that we must tape if the
employee does. Otherwise, we go to a hearing with a record
that‘is inferior to the record that the employee has.

" In the local governﬁent, POBOR also requires a right
to respond to adverse documents. And, while that sounds
simple, it creates an obligation to process, file and
maintain those responses and attach them to the correct
document and make sure they get into the .file. Generally, it
also requires some administrate review and to discugs the
response of the employee.

I have geen responses to documents in which the
employee wrote pages and pages and pages of information
and/or questions. And so it requires a substantial amount of

time to respond to that. That doesn't exist anywhere except
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here.

Reprimands in the City are the most common'form of
discipline. They are pfobably 25 to_gs percent of what we do
in any éi&en year. The factwthatlwe have to provide an
administrator to review for those is an additional burden.
The fact that we have to maintain the kinds of recordkeeping
that are involved in presenting that information is.a
substantially greater burden than what we have otherwise.

We ‘realize that there are a variety of impacts on
local government that are raised by the qiscipline process as
it exists without POBOR. And you have to do, for example,

what's compelled, in terms of your own rules, and that varies

from organizations.

Ag I gaid, we don't have disciplinary transfers.

I'm sure there are many jurisdictione where the Civil Service
Rules includes those things. .You know, reprimands used to be
covered by the Civil Service Rules in the City of Sacramento.
They were neéotiated oﬁt, in terms of dealing with the union,
go that they don't -- are no longef covered by it.

In many jurisdictions that I've dealt with in the
past, reprimands are not considered formal discipline, at
all, even written reprimands. Thosevare,activities that the
local enﬁity is allowed:and should be allowed to decide. 2&nd
the impact of this legislation is that we are required to
provide additional rights to‘peqple, and that necessitates --
of necessity impacﬁs staff, time,'documentation and
recordkeeping for all of those things. |

So to the extent that the sgtaff recommendation
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acknowledges the additional burden placed on local
government, by that, we would concur. I still have concerns
that the at-will peace ig not recognized in ite totality,
because, agaiﬁ, oﬁr police chief is a good example.

' Our Civil Service Rules give every other police
manager in the city -- in fact, if we weﬁe going to terminate
them, the right to revert to the bargaining unit, they
basgically leave their exempt employment, go back to their
last civil service status and then we fire them. So it's
kind of a two-step process.

Under the Civil Sérvice Rules, they carry some gort
of historical perspective, and that's true of all employees.
I've never worked at the city as a civil servicévemployee, g0
I don't have that protection. Somebody in my position who
did, who came up through the ranks thatlhad been in civil
service previously, would, in fact,vbe able to revert back
and have a hearing at that point.

But, in fact, they are all at-will employees. And,
ghort of termination, they have, under our system, no right
to appeal a discipline or to respond or to address discipline
because they have no property interest in their management
jobs. And, yet, POBOR gives them that.

So I add that as an additional concern beyond the
gtaff recommendation. But we appreciate very much the work
that the staff did, in the fact that they waded through what
is, what I think, very arcane, difficult law thét only
gomebody who has to deal with every day can appreciate, found

that, in fact, the burden on cities, counties, and school
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districts is substantial and does exist such that it's a
mandate from the State.

Thank you very much.

CHAIRPERSON PORINI: All right. Questions?

Next witness.

MR. TAKACH: No, not yet.

CHAIRPERSON PORINI: All right. Then should we go
with the Déepartment?

MS. STEIN: I just have a féew brief comments. I'm
Elizabeth Stein representing the State Personnel Board. We
addressed our commernts ‘in the létter tb the staff. I'm just
going to addresg a f&w things. K

First, as far as the City of Sacramento's comments
to the staff, we believe 'that written reprimands are entitled

to due process protectionsg, that the state laws give those

‘protections to peopl® who receive written reprimands, mostly

because of the Stanton case, Stanton v. State Personnel

Board; and staff addressed that cage.

And, in 'that/ ¢idse, there is clear language that due
prOCéss protections -- that-due process rights are covered by
POBORfand that‘POBOR ig consummate with the due process
protections. And staff cites that case, and we agree with
stafffsﬁanalysis.

Ag far as the tape recordings,ias a practical matter

I can see the problems that. local govermments Have, having to

‘provide tape recordings for thome interrogations, but I

think, ag a matter of law, if it was litigated, they would

probably lose on that issgue, because, as staff also points
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out in their analysis, the case law says that if it's not a

mandated activity, something that local government may do,
that they are not entitled to reimbursement .

Ag far as things that we brought up in our letter,
the State Personnel Board, there's only two-things, at this
point, I'd address. One is: I understand that the
Commission just looke at the legislation, POBOR, as it
existéd when the test claim came up, but I think it's
inherently wrong if you don't recognize the}amendment to the
statute.

Courts, as a matter of course, will take judicial
notice bf changes in the laws. And, right ﬁow, as of
December '98, there is no mandate by the State, under POROR,
to give these appeal process rights to probationary -- to
people who have not passed probation, permanent employees;
and to not recognize that, I think, would be wrong. It'll
come out at éome point, I would imagine, if the test claim is
either amended, but it just seems that the Commission should
be able to recognize that énd prbvide that-the Stéte is no
longer regquired to provide reimbursement for probationary
employees after December '58 %hen it was amended.

The other concern would be: If you go back and you

try and sort out which probationary employees who've been

diséiplined have been disciplined for things involving
liberty rights, who's going to make that determination? It's
usually a determination made by courts and judges.

So, if you go back and seek reimbursement for an

appeal process that a probationary employee enjoyed because
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of POBOR, you'd have to look at whether or not'a 1ibe£ty
intereat was involved, because this is something stigmatizing
a reputation, because those people who are fired because of
something that will stigmatize their reputation are still, as
é matter of due process, entitled to an appeal process. So
that's just another thing I think the staff should -- the
Commission should loqk at when dealing with that issue.

As far as the disciplinary transfer cases, I don't
think the law is as clear as the City contends. There are
many jurisdictions.  The State, all the time, has cases of-
transferg that are clearly designated as disciplinary. And,
in those cases, the State does provide for due process
protections.

And we think the Runyon case and the Howell case
cited by the staff in their analysis are not clear, .saying
that disciplinary trangfers -- people that are transferréd
for disciplinary reasons are not entitled to due process
rights. We think that there's a real question that, perhaps,
they are. And the State has recognized that in its own
precedential decisions.

That's all I have right now.

CHATRPERSON PORINI: Questions? Department of
Finance, do you --

MR. APPS: No. We have nothing, really, to add at
this point. ,

CHAIRPERSON PORINI: All right.

MS. STEINMEIER: I do have gsomething. I would like

to ask staff to address, particularly, the last comment by
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Mrs. Stein about the due process rights, particularly as they
relate to tfansfers.

Do we have something in the analysis or would you
like to -- |

MS. SHELTON: We've addressed that on page A-11, in
the second and third paragraphs. Basically, it's in your
binder or -- I don't think it's going to be in the blue
volume.

MR. BURDICK: Okéy.

MS. SHELTON: We found two cases dealing with --
discussing transferg. One was the Runyon case. Aﬁd, in thét
case, the peace officer did receive a transfer plus an
accompanying reduction in pay. A2And, in that case, the court
did find that the officer was entitled to due process |
protectidn.

We could not find any cases where the officer was’
just transferred alone, without any accompanying reduction in
pay or reduction of classification, or anything like that.
There was always something tied to the transfer.

The one, as Ms. Stein pointed out, we did find was
that Howell case. And, in that Howell case, the court does
state that: "An employee enjoys no right to continuation in
a particular job assignment." So, from that language, we
interpreted that an employee, a permanent employee, does not
have due process rights for a pure transfer; and that POROR,
in that case, would go beyond and constitute a new program,
if it's just a pure transfer.

CHAIRPERSON PORINI: Any other response?
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MS. STEIN: My response to that would be that‘Runyon
did involve the reduction in pay, in‘addition, buﬁ it's our
opinion that the digciplinary tfansfer, itself, is certainly -
as harsh as a written reprimand, which is entitled to. due |
process, that staff acknowledges. And if == the court didn't
say ;hat -- it was just silent, as to the issue of a
digciplinary transfer élone.

As far as Howell, it dealt with the issue of a good
cause for a late f£iling. And they never made the
determination tha; the trangfer was, in fact, discipliﬁary in
nature.  It was goiﬁg back to the lower court to figu;erthat-
out, so I do not think that the case law prohibits due
process rights for a disciplinary transgfer.

The State has recogﬁized those rights for-ité
employees and believes that -- it's still an open question.
;'think'iﬁ;a court wag to address it, that the court would
comé down on the-.side of.giving due process protection- to
thosg;people,vbecause it's discipline in nature.. It's
certainly as harmful to one's reputation in the file ésva
written reprimand, which does provide for due process
protections.

| CHAIRPERSON PORINI: All right. Mr. Beltrami?

MR. BELTRAMI: Ms. Stein, how would you respond Eo
the point that wasﬂﬁade in-the instance of the Chief of
Police, for instance? |

MS. STEIN: Well, I suppose it depends on the -- the
Chief of Police, if they're a permanent employee, is entitled

to the same due process protection.
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MR. BELTRAMI: Well, he's an at-will employee. He
works for the County. Council should have the right to
terminate without any reason, at all.

MS. STEIN: Well, we did not address that issue,
and, so, in the State, there's been a court case that CEas,
whicﬁ are sort of the state equivalent, the Career Executive
Agsignments, do not enjoy due process rights.

MR. BELTRAMI: We're familiar with that.

MS. STEIN: I'm éure you are.

So we would concede, probably, that they don't enjoy
that, at least the Personnel Board, because that has been
litigated on a state issue, on a similar sort of issue.

MR. BELTRAMI: Ms. Contreras, i thought that the
Personnel Board made an interesting argument, and, that is,
that thie is really good for you because it tighteﬁs up
things so well, and, therefore, it's going to save you money
in the long run rather than cost you money.

Would you comment on that?

MS. CONTRERAS: We were discussing that issue in the
héllway. It's funny you should ask. And I said that, "To
the extent anybody thinks that this law, in particular, or
that legislation, in general, creates harmony and improves
procegses, they are naive in the extreme."

In fact, the amount of hostility and fighting that
goes on about issues like whether or not you can trangfer
people, whether or not you have the right number of people in
an interview rodm, Whether or not you get transcripts soen

enough, we're having a struggle right now in the City of
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Sacramento.

- The initial contact process with Internal Affairs is
what we call the blue sheet. It's mimeoed on blue paper.
You know what the complaint is, who the officer is, who it

involves, what the substance of the complaint is. And it

‘used to be a way of iﬂtroduéing the employee to the -

investigation.

When they came in, we basically gave them the blue
sheet. We showed it €06 them. They couldn't take it or copy
it or-anthing, but they could lock at.  And then we got into
fights with counsel for the employees about whether or not
the blue‘sheet said what the questions they were asking
related:to, or, "Who was the person who filled it out? Well,
who wrote that? ''Who- £illed that out? 'There's two
handwritings oﬁ this piece of paper." 8o we stopped sghowing
them the ‘blue sheeﬁ.

And ﬁpw we're in the middle of what will -- what
could very well wind up 'in arbitration, the isgsiue of whether
we changed our practice by now reading the blue sheet to them
but not showing it to them so theyidon't~get to see the

handwriting. That blue sheet exists becaude of POBOR. I

‘mean, we struggled continuously about whether the employees'

perception of whether they are getting all the rights that

“they're entitled to, to say nothing of the fact that the law

itself has continued to expand.
At oné point, what was required was some sort of
administrative review of the process. Now, our unions

believe that everything we do is subject to third-party
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neutral review. We have to arbitrate everything. They want
to take it throﬁgh civil service or to an outside binding
arbitration process or to court. So, no, it hasn't created
good will or a tighter process or help the relationship in
any way. '

I think legislation rarely does that. But, in this
case, ip has served to do exactly the opposite. It is a
weapon used by employees and their union against the
employer, and it's a continuous threat, in terms of whether
or not we're going to comply. We rafely -- I'il be honest
with you, we rarely are threatened by it; and we have been in
court more than once with employees who've decided that they
didn't like the way we were doing business and they were
going to take ug to court. And, typically, we prevail
because we do what is required of us, but, no, it hasn't
helped the process. Thank you.

Thank you for asking.

MS. STEINMEIER: I have a comment.

' CHATIRPERSON PORINI: Yes, Ms. Steinmeier.

MS. STEINMEIER{' There are gome parallels between
peace officers and teachers that I'm hearing thrdugh your --
school districts have this problem with teachers, so I
understand. And I know the laws were designed to protect,
and sometimes maybe overprotect, and I do appreciate the
gstaff ahalysis. It doeg not create a happy situatioh. In
fact, it creates a contentious situation. And I have empathy
for ﬁhat. So I do agree with most of the staff analysis.

On the question of taping, we have a standard, here,
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about reasonableness. Even i1f the law says "may," if it'sg
almost required by the nature . of doing business in this case,
if the employee tapes, the employer must. I mean, you can't
end up not having your own record, so I would be inclined to -
agree with‘the claimant on the taping issue.

| The other one on written reprimand is not as clear
to me. I guess I buy the argument that it is a due
process. Anytime you put something in someone's personnel
file that is negative about them, regardless of state law, ;
think that the constitution doeg imply, if not actually
require you,. to allow them to know what it is and to respond
to it, if they want to. B8So I don't see the first one as
being -- the one on written reprimand as being something that
flows from the state law. I think it flows from the Federal
Constitution.

But, on taping, I don't know how the rest of you
feel, but I'm compelled to believe that it's a requirement,
even if the law says "may."

- MS. STONE: Madam Chairman, I'd like to address
the -- this iz on the issue of written reprimands. When
you're addressing the igsue of written reprimands, you have
to take a'look‘at what's required under POBOR and compare
that with what is réquired when you're not dealing with a
peace officer employee.

In my prior incarnation, I was responsible for
disciplining both miscellaneous that were civil service, as
well as attorneys that were at—wili, and it was like herding

cats. I don't know how else to explain it. When you're
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issuing the written reprimand, there is no regquirement that
the individual be given the right to respond or make any
comments to it, at law.

In fact, the Stanton case, I'd like to -- in your
materiale at page 311, it goes through and doesg an anaiysis.
And I know that Ms. Shelton.disagreed with me and that's
fine. It goes through and does an analysis of what is
required for written reprimands under POBOR.

First from the standpoint of procedural due process,
and, in this particular matter, if you'll notice on page 311,
it's about the fourth paragraph down on the left-hand side,
the court says: "As the city notes, no authority supports
plaintiffs,'" that would be the employees, "underlying
assertion that the issuance of written reprimand triggers due
procegs. Said parts outlined in Skelly."

And‘it goes on and says here, "Skelly applies .in all
these certain situations." And, on the bottom, it says, "We
find no authority mandating adherence to Skelly when a
written reprimand is issued." And then it goes on to say,
"By the way, you've got protections for written reprimands
under POBOR," and that it went through'and did an analysis to
ascertain whether, in this instance, the administrative
procedures, under POBOR, were sufficient for a written
reprimand. So it's very clear to us, and, in no other
circumstance, does a written reprimand riée to the level of
the Skelly. It is only with POBOR that the individual
employee has a right and ability to comment.

I note that the State Personnel Board has made other
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mentions about what their particular practices are; however,

what the State has voluntarily chosen to do with respect to

its embloyées'is separate and apart from what the
constitution requires, because that's what we're looking at,
so that's our concern with respect to written reprimands.

If this partiéular_Skelly—type requirement would be
imposed on everykmiscelianeous employée,'it -- or nonsafety
members, the amount of work that would be required would be
phenomenal. Then, for example, Skelly does not necessarily
cover suspensiohs of iess than five days. Well, if it
doesn't cover a suspension of less than five days, a written
reprimand, which is much less on the hierarchy of discipline,
should also not be covered. |

CHAIRPERSON PORINI: Other gquestions? Mr. Foulkes.

MR. FOULKES: I don't know if this is for staff or

for the folks from Sacramento, but the issue of written

re@rimand versus, as in the staff recommendation, "adverse
comment;" and what is the difference between those and how
does that play into this? Because we had some concerns in
reviewing that. ©Perhaps, the word choice was - -

© MS. SHELTON: That's a good point. ﬁe discussed
that amongst staff, too. The language in the statute says
"adverge comment" and it doesn't tie it back to a written

reprimand. But I would imagine in practice, and -maybe

Me. Contreras, can address your guestion a lot better than I

can, that there are times when an adverse comment equates to
a written reprimand. I would imagine that to be true. You

might ask the parties about that.
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‘And that's why we clarified in the staff analysis,
that, even in those cases where it does, if it does equate to
a written reprimand, we found that with written reprimands
due process would adtually apply. 8o, in those cases, you
would have a limited -- the activities would be -- the
reimbursable activities would be limited to just the two.

CHAIRPERSON PORINI: Comment?

MR. TAKACH: Yes. The City of Sacrameﬁto, the
Police Department, issues'sdmething lower than a written
reprimand called a documented counseling, which remains in an
officer's file generally for a -- it's called a watch file,
generally for a period of a year until they move to another
agsignment.

We believe that there's a right to respond to that
comment under the law. Now, written reérimand is above that,
which remains in their file through éur own practices as
formal discipline, but they have the right to respond, even
to that adverse document, which is a documented counseling of
you spent too much time at a coffee break. I mean, it can be
that simple. They get the right to respond to it because
it's in their £file.

MS. CONTRERAS: Let me play on that. Watch file
means shift file not watch this person's file. For those of
you who are not familiar'with police terms,-there were three
watches and that means shifts, so the watch file is not a
warning file about a bad person; it is baéically the
supervisor's working file; typically, is what a watch file

amounts to. It doesn't become part of their permanent
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personnel file. 1In fact, they're purged regularly.

MR. TAKACH: We have one challenge under POBOR that
an adverse comment -- which was a complaint by either a
departmental employee or a citizen which generated an
Internal Affairs' complaint which did not result in
discipline. There was a transfer but was rescinded, so there
was no adverse action~taken to the employee, other than there
was this complaint in an Internal Affairs' £ile, not his
personnel file, ams stated in other pieces of statute. But
there was -- the challenge to that, just being in the
Internal Affairs' file,. to want .to get that out or to réspond
to that. |

MS. CONTRERAS: Let me comment on that. That case
want to court; and the unioen's perspective was that he had a
right to -- What the employee sought was the complaining
document which was written by. a sﬁperior officer. And in
what, fromvour prospective, émountéd to a personal angry
response to the person who f£iled the document, since no.
discipliﬁe wag forthcoming. He believed that it was done,
you know, on an individual, personal basie maliciously, and
gso we wound up in court on that case.

Now, the judge chose -- did not issue a TRO, chose
not to -- ﬁasically told the parties that they should go
gettle this, because there is no case law that extends where
they were going. But, again, baéed on the language of POROR,
under a normal circumstance, that would have been a, "Yeah,
right. So what?" kind of response, but we wound up in front

of a judge.
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We settled the case reading‘onto the record a
settlement proposal we tried to make, but that settlement
basically reinstated some of the employee's rights bécause
there was no subsequent investigation --' I mean, no
discipline out of the investigation. We would have gone
there anyway, but we had to resolve it in court rather than
doing itAin the normal course of events because of POROR.
Their belief that that complaint -- not anything that was
ever in his personnel file, the fact that somebody had
complained about him, we investigated it and took no action
based on iﬁ, waé"sufficient to generate POBOR, right to
review under the documents.

MS. STONE: Madam Chairman, there's also some
materials.in the résponse to the draft staff analysis that
talk about how; if there is citizen review boards that do an
investigation and come up with findings that do not
necessarily lead to discipline, the courts have found that
those findings of citizen review boards, in jurisdictions
which have them, can constitute an adverse comment even
though there is no discipline intended by it, and, therefore,
the officer ig entitled to respond to these particular
filings which just exist and are not necessarily included in
their personnel file. |

CHAIRPERSON PORINI: All right.

Ms. Stein?

MS. STEIN: Yes. I just wanted to add, if it's
helpful, that the state system designates reprimands as

discipline, and you have all these informal types of
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diséipline, counéeling memorandums are often referred to or
iﬁformal discussion memorandums, you know, citing different
behaviors that occur.

But if it'e titled a reprimand, if a state calle it
an official reprimand, then it becomes discipline. .It
requires notice under the Skelly provisiong, and that's how
the state differentiatesg it, and it sounde like the local
governments do something similar. No?

MS. SHELTON: I thought I heard the city say

‘gsomething a little bit different. "The way staff wrote the

analysis was identical to what Ms. Stein was just saying.
And I think what the city is saying, and correct me"if I'm

wrong, ig they se&e it ag two different stepE: One, an

adverse comment, and that that does result in something else,

like, whatever, another disciplinary action, and then they go
throughi whatever steps are requirEd’at‘that'stagEi 8o, if
they're duplicative, they're duplicative.

Is that correcté !

MS, CONTRERAS: Yeah, I think it can. And the
rightﬁtofréspond éxigts to thingg much less than formal
discipline. .

CHAIRPERSON PORINI: Yes.

'MR. BELTRAMI: Camille, what about the comment that
Ms. Stein made about the amendment of December '987 Does
that take the probationary focus out of-thé‘éystem?

MS. SHELTON: It does affect -- yes, as of January
1lst, 1999, but, uﬁtil that time, they're included. The

amendment was made in 1998 and became effective January 1,
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.of a written reprimand is?

1999,. 80, up until that date, probationary and at-will
employees were entitled to administrative appeal until
December 31lst, 1958.

MR BELTRAMI: Thank you.

CHAIRPERSON PORINI: All right.

Yes, Mr. Foulkes.

MR. FOULKES: One.last‘oné. In the Ianguage thaﬁ-
talks about providing prior notice to peace officers
regarding the nature of the investigation, correct me if I'm
wrong, but isn't that. required now, ndt priér notice but
subsequent notice?

And the question ig: If you have to give the notice

and the timing is changing but the notice isn't changing, is

‘that adding additional duties or not?

MS. SHELTON: Are you ;alking about what the receipt
[

MR. FOULKES: Um --

MS. SHELTON: Or what page? '

MR. FOULKES: Yeah. I'm talking about page A-29,
No. 3, under the staff recommendations.

'MS. SHELTON: You're talking about the third
activity under the conclusion and staff recommendation?

MR. FOULKES: Right.

MS. SHELTON: Staff found thaE that was a new
program or higher level of service because notice is required
before any disciplinary action ig -- I mean, misconduct is
chargéd,'so it's notice prior. I mean, éhis ig a reguirement

before they even get into the due process rights.
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MR. FOULKES: Okay. So that they would still be
required'to send the notice after?

MS. SHELTON: If it results in disciplinary -- if
the interrogation results in a disciplinary action, right.

MR. FOULKES: Okay.

MS. CONTRERAS: I think that notice refers to what I
call the blue sheet. We have to tell them, ét the
commencement of an investigative interview, why we're talking
to theim, as opposed to the normal prodesé where you just
start talking to them and asking them questions about where
they were yesterday.

I mean, 1f the complaint is that -- you have to say,
you know, "There's been a comﬁlaint‘that yoﬁ were parked’
outside the city limits." BSo then -- and; normally, you'd
say, you know,'"Where were you on Wednesday the 21st? Where
were YOu yesterday? Whereldid you go-here? Where did you go
there?" You can ask.all kinds of quesﬁioﬁs:

And, if they never get outside ‘the city limits, then
you can say, "Gee, why, in that case, did the city manager
see you park at a liquor store in West Sacramentb.last
Tuesday at about 11:00?" And then they go, "Oh, gee. I must
have forgotten that part."

So, in the case of the police officer, he knows at
the beginning that you saw his sqﬁad car parked at the 7-11

in West Sacramento, so it changes the texture of the

“investigation. And it is an additional burden.

MR. BELTRAMI: Don't you do joint work with West

Sacramento? o !
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MS. CONTRERAS: How do you think that we know that
they're there? Call the city manager's office, report to the
7-11.

MS. GOMES: I have a question about that, when you
say that that creates ; higher burden by them knowing what's
going té be happening during the investigation.

Could you explain how did that create a higher
burden?

MS. CONTRERAS: Well, in many cases, it can change
;he way you handle an investigation, and it can impact the
amount of information you have to have before you get there,
Typically, we get a complaint. We interview whoever the
complainant is and any witnesses they may identify, and then
you basically talk to the employee and bonfront them with
information that you've received in moét cases; but it
changes the nature of the questioning that you have to do and
the amount of information you have to have ahead of time in
order to be absolutely certain of what your facts are, '
because the employeebis going to know where you're going
before you get into the interview.

He reads the blue sheet, talks to his attormney and
comes in with a defense,'so you have to have a substantially
greater amount of information in order to get to where you
need to be. Most investigations'are not as easy as, "Where
were you at 11:00 o'clock yesterday?" They tend to be
complex, and many of them relate to things like tactics.

So knowing ahead ofvtime where we're going means we

have ‘to have a lot more information in order to get an
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effective case investigation and obtain a result that gives
us, what we believe, to be the reality of the sgituation.

CHAIRPERSON PORINI: All right. Thank you.

Mr., Beltrami. ‘

MR. BELTRAMI: Camillé, why did we break it down by
the type of entity, why do we have something for county,
something for school districts?

MS. SHELTON: The reason I did that --

MR. BELTRAMI: Yes.

MS. SHELTON: -- was because POBOR does apply to
peace officers employed by local agencies and school
digtricts. Unfortunately, in this situation, there were
prior stétutory schemes related to adverse comments that were
different for school districts and county and special
districts and cities, and so that's why I broke that down,
because the prior law was different for éach type of entity,
which made it very confusing..

CHAIRPERSON PORINI: All right. Other questioné or'
comments?

MR. BURDICK: 1If I can just make one comment, and
that isg: I think this has been helpful, the discussion
today. And one of the things we talked about is that if you
agree with staff recommendation, and hopefully with the
amendmeﬁts’thét are recommended by local government, or with
or without them, we think that the step next is obfiously
Parémeters and Guidelines, to sit down and kind of negotiate
and discuss these things, where we're going to, for the first

time, really have an opportunity to sit down with both sides,
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state agencies, as well, and with.Camille, to go through
these things and sort them out.

I think that gome of these issues that now are
unclear can be clarified at that point and then staff can
probably come back and hopefully we can all reach an
aéreement, but] i1f there aren't, we’could probably narrow
them down to fewer items and be a little more speéific.

As you can see, it's an extremely complex issue but -
that's one of the problems, sometimes, as we go into there,
this process becomes a little bit adveréarial in the sense of
peopleAsending documents back and forth. We did have an
opportunity to sit down, and we did request an initial
meeting, but, unfortunately, until after the hearing, it
geemg like, very often, sometimes the state agency people
feel a little réserved, at least it's my perception they feel
a little reserved, about what they might want to comment
on, in the sense that they may say something -- that they may
agree to something that is mandated that maybe they shouldn't
have agreed to, or whatever. I would hope that, as we move
along, that 1f there are areas.that you're not clear, that
you’just leave those on the table to be dealt.with at the
Parameter and Guideline process. -

MS. SHELTON: Can I comment on that?

CHATRPERSON PORINI: Please.

'MS. SHELTON: I agree that the activities described
in the Parameterg and Guidelines are going to be far more
detailed than what is provided in the staff analysis, but the

activities that are listed in the staff analysgis are required
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to be analyzed by the Commission to first determine if
there's a reimbursable state-mandated activity.

The issue, with regard to written reprimands, you
need to make a finding on that today to determine whether or
not that's going to be included as a reimbursable |
state-mandated activity. .I don't think you can leave that to
the Pafameter and Guideline stage. |

What you can leave to the Parameter and Guideline
stage would be how much activity do you want to give them to
determine whether or not a transfer is punitive? I mean,
those types of guestions can come at the Parameter and
Guide;ine stage, but this language in here is directly from
the statute. I would not recommend leaving these issues for
the Parameter and Guideline stage.'

CHAIRPERSON PORINI: All right.

MS. SHELTON: But the scope. and the extent, those
types of issues may be left to the Parameter and Guideline
stage. |

MR. BURDICK: Just é comment. I think there's a
cuestion of what is proper to do. I think you can do ---
leave them if you want. You have the discretion to do that.
I dén't tHink that -- and I'd like to clarify. I den't think
Camille is saying you can't do it; I think sﬁe's saying you
probably shouldn't do it, or staff wouldn't fecommend it.

But, I guess, that is also an issue where we've
dealt with -- 6r We haven't had a lot of clarity on,.and this
might be .a good time to get some clarity, although maybe not

with two brand new members today, although Michael has been
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here once before, but that, I think, is an important isgsue,
whether of not things of that nature can, because they are
going to come back to you in the Parameter and Guidel;ne
process.

| CHAIRPERSON PORINI: Camille.

MS. SHELTON: Let me just mention the fact that

‘these activities listed in here are critical to determine

wvhether a new program or higher.level of service exists and
whetﬁeﬁ there are costs mandated by the state. Those are
test claim issues not Parameters and Guidelines issues.

CHAIRPERSON PORINT: ‘MS. Steinmeier.

MS. STEINMEIER: I would like to move the staff
analysis with the addition of the activities of providing
tape fecordings of interrogations. That isn't -- there is
something about a tape recording here, but producing the
transcripts sometimes with a tape recording, and that isn't
in the staff analysis or the staff recommendation, so, with
that addition, I would like to move it.

MR. BELTRAMI: Second.

CHATRPERSON PORINT: All right. We have a motion
and a second.

May we have role call?

MS. HIGASHI: Mr. Beltrami.

MR. BELTRAMI: Yes.

MS. HIGASHI: Ms. Gomes.

MS. GOMES: Yes.

MS. HIGASHI: Mr. Foulkes.

- MR. FOULKES: VYes.
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Present:

' 'MINUTES
COMMISSION ON STATE MANDATES
Thursday, August 26, 1999
* State Capitol, Room 437

Sacramento, California

Chairperson Annette Porini ‘
Representative of the Director of the Department of Finance
Vice Chair Bruce Van Houten
Representative of the State Treasurer
Member Millicent Gomes ,
Representative of the Director of the Office of Planning and Research
Member Michael Foulkes |
Representative of the State Controller
Member Albert Beltrami
Public Member
Member Joann Steinmeier
Representative of School Boards

I. - CALL TO ORDER AND ROLL CALL
Chairperson Porini called the meeting to order at 9:15 a.m.

II. CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE
SECTION 11126.

Pending Litigation

To confer with and receive advice from legal counsel, for consideration and action, as

necessary and appropriate, upon the following matters pursuant to Government Code section

11126, subdivision (e)(1):

s Carmel Valley Fire Protection District et al. v ‘State of California et al., Case Number

5078828, California Supreme Court.

s County of San Bernardino v. State of California, et al.,' Case Number
"~ SCV52190, in the Superior Court of the State of California, County of Los Angeles.

s Gary D. Hori v. Commission on Sz‘ate Mandates, et al., Case Number 99AS01517, in the

Superior Court of the State of California, County of Sacramento

s Goffv. Commzsswn on State Mandates, County of Sacramento et al., remanded to Superior .

Court by the Court of Appeal, Third District, Case Number 95C801215
(Re: County of Sacramento’s First SB 1033 Application.)
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To confer with and receive advice from legal counsel, for consideration and action, as necessary
and appropriate, upon the following matter pursuant tp Government Code section 11126,
subdivision (e)(2):

» Based on existing facts and circumstances, there is a specific matter which presents a
significant exposure to litigation against the Commission on State Mandates, its members
and/or staff (Gov. Code, § 11126, subd (&)(2)(B)(i).)

The Commission met in closed executive session from 9:15 a.m, to 9:45 a.m.
III. REPORT FROM CLOSED EXECUTIVE SESSION

At 9:45 a.m., Chairperson Porini reported that, as noticed under Section II of the Notice and
- Agenda, the Commission met in closed executive session pursuant to Government. Code section
11126 to confer with and receive advice from legal counsel for consideration and action as
necessary and appropriate upon pending litigation listed on the published notice and agenda.

IV. APPROVAL OF MINUTES (action)
Item 1  July 29, 1999

Upon motion by Member Steinmeier and second by Member Gomes, the minutes were adopted
unanimously. Member Van Houten abstained.

V. PROPOSED CONSENT CALENDAR

The Consent Calendar consisted of Items 3, 4, 6, 7, and 8. Upon motion by Member Beltrami
and second by Member Steinmeier, the Consent Calendar was adopted unammously

VI. HEAR]NG PURSUANT TO CALIFORNIA CODE OF REGULATIONS TITLE 2,
. CHAPTER 2.5, ARTICLE 7

A. TEST CLAIM (action)

Item 2 Peace Officers Procedural Bill of Rights — CSM-4499

City of Sacramento, Claimant

Statutes of 1976, Chapter 465

Statutes of 1978, Chapters 775, 1173, 1174, 1178
Statutes of 1979, Chapter 405

Statutes of 1980, Chapter 1367

Statutes of 1982, Chapter 944

Statutes of 1983, Chapter 964

Statutes of 1989, Chapter 1165

Statutes-of 1990, Chapter 675

Camille Shelton of Commission staff introduced this item. She noted that this test claim
legislation, the Peace Officers Procedural Bill of Rights (POBOR), provides procedural
protection to peace officers employed by local agencies and school districts when a peace
officer is interrogated by the employee, is facing punitive action, or receives an adverse
comment. All parties agree that the test claim legislation imposes some of the notice and
hearing protections to employees required by the due process clause of the United States and
California Constitutions. The Commission staff analyzed the due process clause and the test
claim legislation to determine if the activities required by the legislation constitute a new
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program or higher level of service and if those activities impose costs mandated by the state.
The parties dispute the staff’s analysis regarding the extent that the procedural protections are
already covered under the due process clause and when the requirements of the test claim
legislation kick in.

Parties were represented as follows: Pamela Stone, Dee Contreras, Director of Labor
Relations, and Edward Takach, Labor Relations Officer, all for the City of Sacramento; Allan
Burdick for California Cities’ SB 90 Service; Elizabeth Stein, Staff Counsel for the State
Personnel Board; and, Joseph Shmstock and Jim Apps for the Department of Finance. The
w1tnesses were sworn in.

Ms. Contreras provided detaﬂed testimony of the effects of the legislation on the City of
Sacramento. She explained that, in the State of California, with the exception of peace
officers, you do not have the right to tape somebody without their permission. If a police
officer, and his/her attorney, decides to tape an interview and the City does not, they have a
record that the City does not have, or the City must rely on a tape made by the employee it is

vestlgatmg (Ms. Contreras submitted that all police officers being interviewed tape the
session.) If the City takes notes rather than tapes, its record will be inferior. Before
reinterviewing an employee, the city is required to transcribe the tapes and provide the
employee with a copy. She submitted that the test claim legislation requires the City to
provide additional rights to people, which impacts staff, time, documentation, and record-
keeping for all of those activities.

Ms. Contreras concurred with staff’s recommendation to the extent that it ackﬁowledges the -
additional burden placed on local government, but was still concerned that the issue of.at-will
employees i3 not recognized in its totality. In other words, under the City’s system, at-will
employees have no right to appeal or respond to discipline because they have no property
interest in their management jobs. However, the test claim legislation gives them that right.

Ms. Stein submitted the following:

o In Stanton v. State Personnel Board, there is clear language that due process rights are
covered by POBOR and that POBOR is consummate with due process protectlons On this
point, Ms. Stein agreed with staff’s analysis.

» Though she understood the problems local governments have regarding tape recordings,
Ms. Stein noted that case law says that if the activity is not mandated, it is not
reimbursable. :

e Ms. Stein disagreed with staff’s consideration of POBOR as it existed when the test claim
was enacted and submitted that it was inherently wrong not to recognize the amendment to
the statute, which limits the right to an administrative appeal to public safety officers who
have successfully completed the probationary period.

s Regarding disciplinary transfer cases, Ms. Stein submitted that the State regularly'has cases
of transfers clearly designated as d1sc1p1mary In those cases, the State does provide due
process protections.

Ms. Shelton explamed staff’s interpretation of the Runyon and Howell cases relating to due
process rights for transfers. Ms. Stein disagreed with staff’s analysis.

559



Member Beltrami thought the Personnel Board made an interesting argument that the City
should like this legislation because it tightens up things and should therefore save money in the
long run. Ms. Contreras responded that, “To the extent anybody thinks that this law, in
particular, or that legislation, in general, creates harmony and improves processes, they are
naive in the extreme.”

Member Steinmeier agreed with most of staff’s analysis. However, even if the law says
“may”, she submitted that taping is required by the nature of doing business—the employer
~must have its own record if the employee tapes. Regarding the issue on written reprimands,
Member Steinmeier submitted that it flows from the Federal Constitution. Ms. Stone

disagreed.

In response to Member Foulkes, the parties explainéd the distinction between “adverse
comment” and “written reprimand.” Ms. Shelton clarified that, in its analysis, staff
acknowledged two different steps: The first step is an adverse comment, and if that results in
another disciplinary action, then the next steps required for that stage are followed. These
steps may be duplicative.

In response to Member Beltrami, Ms. Shelton explained that the 1998 amendment regarding
administrative appeals became effective on January 1, 1999. However, probationary and at-
. will employees were entitled to an administrative appeal until December 31, 1998.

Member Foulkes asked whether additional duties were being added regarding the notice of
interrogation.. Ms. Shelton replied that staff found that was a new program or higher level of
urvice since notice is required before any misconduct is charged. This is a requirement before
they even get into due process rights. If the interrogation results in a disciplinary action, the
employer would still be required to send another notice for the disciplinary action.

In response to Member Gomes, Ms. Contreras explained how a higher burden is created by the
notice of interrogation since the employee knows what is going to be happening during the
investigation.

Ms. Shelton explained to Member Beltrami that staff broke down its analysis on adverse
comuments by entity because prior law was different for each type of entity.

Mr. Burdick expressed his hope that, if any areas are unclear, they can be left on the table to
e dealt with during the parameters and guidelines. Ms. Shelton agreed that the activities in
the parameters and guidelines will be more detailed, but the activities in staff’s analysis are
required (o be analyzed by the Commission to first determine if there is a reimbursable state
mandated program. She noted that the issue regarding written reprimands needs to be .

determined today, though the questions on scope and extent could be left to the parameters and
~ guidelines. Mr. Burdick submitted that the Commission could leave those questions if they
wanted to. Ms. Shelton disagreed.

Member Steinmeier moved staff’s recommendation, with the additional finding that the activity
of tape recording the interrogation when the employee records the interrogation constitutes a -
reimbursable state mandated activity. Member Beltrami seconded the motion. The motion
passed 5-1, with the Chair voting “No.”
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B. ADOPTION OF PROPOSED STATEMENT OF DECISION (action)

Item 3 Annual Parent Notification - Staff Development - CSM-97-TC-24
Irvine Unified School District, Claimant '
Education Code Section 48980
Statutes of 1997, Chapter 920 -

This item was adopted on consent.

VI. INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8.

A. ADOPTION OF PARAMETERS AND GUIDELINES (action)

- Item 4 Very High Fire Hazard Severity Zones - CSM-97-TC-13
City of Redding, Claimant
Government Code Sections 51175 through 51189
Health and Safety Code Sections 13108.5 & 13132.7
Statutes of 1992, Chapter 1188
Statutes of 1994, Chapter 843
Statutes of 1995, Chapter 333

This item was adopted on consent.

: B. REQUESTS TO AMEND PARAMETERS AND GUIDELINES (actioﬁ)

Item 5 Mandate Reimbursement Process — Amendment
CSM-4485-PGA-98-01 '
Statutes of 1975, Chapter 486
Statutes of 1984, Chapter 1459
Statutes of 1995, Chapter 303 (Budget Act of 1995)
Statutes of 1996, Chapter 162 (Budget Act of 1996)
Statutes of 1997, Chapter 282 (Budget Act of 1997)
Statutes of 1998, Chapter-324 (Budget Act of 1958)
Statutes of 1999, Chapter 50 (Budget Act of 1999)

Piper Rodrian of Commission staff introduced this item. These parameters and guidelines
allow claimants to seek reimbursement for costs incurred during the mandate process. The
original parameters and guidelines were adopted in 1986. Since 1995, staff has updated them
annually to include the langnage in that year’'s Budget Act. Ms. Rodrian noted that the
Education Mandated Cost Network (EMCN) and California State Association of Counties
(CSAC) requested further amendment to include reimbursement for participation in workshops,
rulemaking proceedings, and similar Commission business. Staff disagreed because these
activities are not required, nor are they tied to the resolution of a successful test claim.

Parties were represented as follows: Leonard Kaye for the County of Los Angeles; Carol Berg
“for EMCN;; Allan Burdick for CSAC; Marcia Faulkner for San Bernardino County; and, Jim
Cunningham for San Diego Unified School DlStI‘lCT.

Mr. Burdick éxplained that claimants and representatives often participate in workshops or
proceedings to give input from local government to assist the Commission in improving or
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developing processes. Though these workshops are not tied to specific claims, Mr. Burdick
contended that part1c1pat1on should be mcluded as part of the mandate. process.

Ms. Berg alleged that part1c1patron in such proceedmgs fits under the section entitled, “Scope
of the Mandate.” From the current parameters and guidelines, she cited the sentences reading,
“Locals cannot be made whole unless these things are included,” and “Since local costs would
not have been incurred for test claims and reimbursement claims but for the implementation of
state imposed mandates, all resulting costs are recoverable.” Ms. Berg further noted that ﬂllS
request is not new—training was addéd as a reimbursable act1v1ty :

Mr. Kaye submitted that part1c1pat10n in’ workshops and proceedmgs should fall under trammg
because they are designed to assist claimants in identifying and:cotrectly preparing state~
required documentation. He noted that the parameters and gmdehnes do not contain a speclﬁc
exclusion. '

‘Member Gomes commented that “similar business” ‘/seems‘someWhat vague and asked for
clarification from claimants. Mr. Burdick and Ms.Berg explained that they included that
phr'ctse so that, if the Commission says “special meeting,” or some term other than

“workshop” or “rulemaking proceeding,” it would be clear to the State Controller 8 Offrce that
participation is still reimbursable. s

Ms. Higashi explained that the term “workshop” is typically used todefine a session that is -
informal in nature and all interested, partles are inyited to attend.. In response to-Member:
Gomes, she noted that partrcrpanon 1s voluntary

Mr. Cunnmgham disagreed that part1crpatron is voluntary He subrmtted that many tunes the
subject matter is critical to claimants’ constitutional rights to reimbursement. .

Ms. Steinmeier encouraged claimants to participate. She-warned the: Commission that, if
claimants are not reimbursed;'the:Commission might get a skewed: representation at
workshops. In other words, smaller districts:may not be able to afford it, or'claimants further

‘away from Sacramento may not show because it imposes more of a costi(travel,
accommodations). She noted that claimants are reimbursed for training to understand the
mandate reimbursement process; iso thisrequest is not:much of a stretch. - She thought the
Commission should consider it as a possible addition.,,

Ms. Fau]lcner submrtted that partrcrpatron ig critical to her abrhty to pursue: successful test

. claims and reimbursement claims: - ‘She believed that the parameters and guidelines workshops;«

though not tied to specific claims;have resulted in savings for everyone. Ms: Faulkner: ‘f
contended that, though technically optional; if claimants fail to'participate in-the process, they
could be: pumshed in the form of: havmg their test claims ot ‘reimbursement claims demed ‘

Mr. Cunmngham subnntted that tlns is JllSt an i “erpretanon of the test clann f]ndmg 1n the
parameters and gmdehnes so there'is a legal basis for this action.

Member Gomes agreed w1th Member Stemme1er though she wanted “smfular busmess
eliminated, '

Member Foulkes agreed with staff’s analysis. He noted that sometlmes Comnnsmn staff Imght
be pressured by the clannants to hold a worlcshop Down the road the Cornmlssron may be in
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a difficult position as to having to define whether a wotkshop'is for required purposes or just
because people want to have a meeting,.

Mr. Burdick clarified that claimants are not trying 1o be reimbursed for participation in the
legislative process. Rather, they are trying to get relmbursement for the nnplementanon of
statutes that are in place.

Ms. ngashl suggested adding reimbursement for * workshops convened by the Commission”
under the “Training™ section.

Member Steinmeier noted that it might not be appropriate to include rulemakmg proceedings
because any interested person has a right to attend. '

Ms. Higashi suggested continuing the item to the next hearmg Mr. Cunmngha.m and

Ms. Berg agreed. However, Mr. Cunningham submitted that rulemaking proceedings should
be included. The Chair said that might be pushing too far. She directed staff to work on the
language and bring it back next month.

Item 6

Custody of Minors-Child Abduction and Recovery - CSM 98-PGA-4237-11
(Civil Code Sections 4600.1, 4604, 5157, 5160, and 5169) ;
Family Code Sections 3060 to 3064, 3130 to 3134.5, 3408, 3411, and 3421
Penal Code Sections 277, 278, and 278.5
Welfare and Institutions Code Section 11478.5
Statutes of 1976, Chapter 1399

This item was adopted on consent.
C. ADOPTION OF STATEWIDE COST ESTIMATES (action)

Item 7

Domestic Violence Treatment Services - Authorization and Case
Management - CSM-96-281-01 -

County of Los Angeles, Claimant

Penal Code Section 273.5, Subdivisions (e), (f), (g), (h) and (i)
Penal Code Sections 1000.93, 1000.94 and 1000.95

Penal Code Section 1203.097

Statutes of 1992, Chapters 183 and 184

Statutes of 1994, Chapter 28X

Statutes of 1995, Chapter 641

This item was adopted on consent ~

Item 8

Airport Land Use Commzsszons/Plans CSM 4507
County of San Bernardino, Claimant

Public Utilities Code Sections 21670 and 21670.1
Statutes of 1994, Chapter 644 '

Statutes of 1995, Chapters 66 and 91

This item was adopted on consent. -
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VII. EXECUTIVE DIRECTOR'S REPORT
Item 9 Proposed Policy on Ethics Orientation (action)

Paula Higashi introduged this item, explammg that the Legislature recéntly enacted a new law -
requiring state ageticies to offer an orientation course on ethics statutes and regulatiofis’
governing the conduct of state officials, The orientation consists of viewing the specified -
training video or Internet documents and a list, of statutory.conflicts of interest imposed on state
officials, if apphcable The requirement must be completed by the end of this year.and applies
raly to Comm1ss1on Members the Executive Dnector and Chtef Legal Counsel

Since the Comnnssron is thetr appomtmg authorlty Ms ngashu requested the Members adopt .
the proposed Incompatible Activities Statement, apphcable to the Executtve Dlrector and Ch.tef

Legal Counsel and modeled after the Atto‘_f"’_; 4 ‘General’s ofﬁce

Member Beltram1 quest1oned a few of lthe 1tems on. the hst Ms J orgensen rephed that itis .
part of the state lJaw and cannot be changed without statutory amendment Ms,Shelton'added :
that the video gives examples to clartfy

Meznber Gornes moved for adopt1on of the proposed pol1cy Wlth a second by Member
Beltrami, the item passed unanimously. - .., .

?4‘1 B

Item 10 Legislation, Workload and September Agendas

Iad

Paula Higashi reported the followmg

»  AB 1679. Possible proposed amendments include: 1) removal of the provision settinga .. .-
six-rnonth statute of limitations for the Comnnssxon to complete its work on incorrect

reduction claims, and 2) addition of-a provrs lon gtvmg the' Conitrollet’s Office' 90 days to
review an mcorrect reductlon claun

¢ AB 1110. The local cla1ms b111 is set for hearmg Monday in. the Senate Appropnatlons
Comumittee. e PSS ‘

» SB 1033 Apphcanon Butte County approved ﬁhng of reaj 'hca’tlon and’ passed their
resolution. The appl1cat1on should be in next week The members were given a revised
tentative schedule. '

» Workload. The E.D. Report 1ncludes the Incorrect;. b ‘,eductlon Clalms workload data on file
in the Commission office at the time agenda materials. were prepared.. Staff met with
claimants’ representatives regarding the projected numbers of claims they anticipate ﬁlmg

within the next year. Staff subsequently met w1th representatlves of the State Controller S
Office (SCO). P ARREE L t

At these meetings, staff discussed theli‘ _plan to a(
(IRC) workload and the assistance it neefls fr " v s‘; Clan:nants agreed to 1) identify
Open Meetings claims with issues similar to the ego clalm and, 2):‘f1dent1fy a
representative sample of claims to act as leads for cities, counties, smail sthool d1str1cts
and special districts. The Commission will determine remaining issues and send the': -
representative claims to the SCO. The remaining claims will also be sent to the SCO for

comment, though the SCO may be allowed to-delay comments on those claims until the
lead claims are resolved.

dres the current mcorrect reduction claim
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Claimants have agreed to meet in informal conferences with the SCO, though the SCO is
still con51dermg that option.

The Open Meetings lead claims will be sent to the SCO to start the comment perlod Once
the records are closed, staff will come back to the Commlssmn with recommendations,

Ms, Higashi reported an informal conference with Jim Cunningham, the lead claimant on
the Graduation Requirements IRC regarding the administrative record. Staff may convene
an informal conference including the SCO to identify the issues and determine if addmonal
briefing is warranted before a determination can be made.

s Budget Change Proposal (BCP). The Commission’s BCP will be based on the workload
numbers presented, expectations for new workload, and staff’s experience with past
workload. Following today’s meeting, Ms. Higashi will meet with representatives to
discuss workload, priorities, and scheduling.

e Commission Office Move. The Department of General Services has identified a space,
which is still under consideration. Staff should know more within the next few weeks.

The Chair acknowledged the claimants’ and representatives’ frustrations and noted that the
Commission is trying to develop expedited processes for all claimants.

IX. PUBLIC COMMENT
None.
X.  ADJOURNMENT

He’aring no further business, Chairperson Porini adjourned the hearing at 11:58 a.m.

PAULA HIGASHI
Exequnve Director

f:\meetings\minutes\ 19991082699
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COMMISSION ON STATE MANDATES ¢
NOTICE AND AGENDA
Public Meeting and Hearing
September 30,1 999

State Capitol, Room 437
Sacramento, California

9:00 AM. - CLOSED EXECUTIVE SESSION (Tentative)
9:30 A.M. - PUBLIC MEETING AND HEARING |

L CALL TO ORDER AND ROLL CALL

II. CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE
SECTION 11126.

Pending Litigation

To confer with and receive advice from legal counsel, for consideration and action, as necessary
and appropriate, upon the following matters pursuant to Govemment Code section 11126,
subdivision (e)(1):

o County of San Bernardino v. State of Calzforma et al Case Number SCV52190, in the
Superior Court of the State of California, County of L.os Angeles,

o County of Sonoma v. Commission on State Mandates, et al Case Number SV221243 in
the Superior Court of California, County of Sonéma.

o Gary D. Hori v. Commission on-State Mandates et al., Case Number 99AS01517, in the
) Superlor Court of the State of Cahforma County of Sacramento.

o Goff v. Comimission on State Mandates - County of Sacramento et al., remanded to Superior
Court by the Coutt of Appeal “Third District, Case Nuriber 95C801215
(Re: County of Sacramento’s First SB 1033 Application.) =~ " -

To confer with and receive advice ﬁ'om legal counsel for consideration and action, as necessary
and appropriate, upon the followmg ‘matter pursuant to Government Code section 11126,
subdivision (e)(2):

e Based on existing facts antl circumstances, there is a specific matter which presents a
significant exposure to litigation against the Commission on State Mandates, its members
and/or staff (Gov. Code, § 11126, subd. (e)(2)(B)(i).)
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E.

VL

~ B. INCORRECT REDUCTION CLAIM

REPORT FROM CLOSED EXECUTIVE SESSION - 9:30 a.m.
PROPOSED CONSENT CALENDAR

Note: Ifthere are no objections to any of the following action items, the Executive
Director will include it on the Proposed Consent Calendar that will be presented at the
hearing. The Commission will determine which items will remain on the Consent
Calendar. l

APPROVAL OF MINUTES (action)
Ttem 1 August 26, 1999
Item 2 September 15, 1999

HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7 (action)

A. TEST CLAIMS

Item 3 _Behavioral Inter vention Plans - CSM-4464
Butie. County Ofﬁce of Educatmn, San Diego Unified School District,
and San Joaquin County Office of Education, Co- Claimants
Education Code Section 56523
Statutes of 1990, Chapter 959
Title 5, California Code of Regulations,
Sections 3001 and 3052

Item4  Request for Disqualification of the Commission Membet Representing
the State Controller-pursuant to California Code of Regulations, Title
. 2,.Section 1187.3, Subdiyision (b), on Item 5, Open Meetings Act -~
- CSM:06-4257:1-b, CSM-98-4257-1-54.. Request of the San Diego
- Unified School District, Claimant, dated August 27, 1999.

Item5 . Open Meetings Act - CSM-96-4257-1-b; CSM-98-4257-1-54
. San Diego Unified Schoo} District, Claimant
Statutes of 1986, Chapter 641

C. ADOPTION OF PROPOSED STATEMENT OF DECISION
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- Jtem 6

Peace Officers Procedural Bill of Rights - CSM-4499 '
City of Sacramento, Claimant

Statutes of 1976, Chapter.465 _

Statutes of 1978, Chapters 775, 1173, 1174, and 1178

- Statutes of 1979, Chapter 405

Statutes of 1980, Chapter 1367
Statutes of-1982, Chapter 944 -
Statutes of1983, Chapter-964
Statutes of 1989, Chapter 1165
Statutes of 1990, Chapter 675

D. REQUEST FOR RECONSIDERATION OF PRIOR FINAL DECISION
PURSUANT TO CALIFORNIA CODE OF REGULATIONS, TITLE 2, SECTION

1188.4.

Jtem 7

Long Beach Unified School District’s June 24, 1996, Request to Hear and

- Decide Education Code Section 56026 - Maxirum Age Limit: Special

Education for Ages 3 to 5, and 1810 21

Statutes of 1977, Chapter 1247

Statutes of 1980, Chapter 797, et al.

As Part of the Special Education Test Claim-Filed by

Riverside County-Superintendent.of Schools and

Supplemental Claimants (Request to Reconmder the Statement of Decision
dated November 30, 1998)

VII. INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8 (action)

A. ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES

Item 8

Item 9

Criminal Background Checks, ( a. k a. Michelle Montoya School Safety Act)
CSM-97-TC-16

Lake Tahoe Unified School D1strlct and lrvme Umﬁed School Dlstrlct
Co-Claimants -~

Education Code Sections 44237, 45125 45125.1, 44332.6, 44830.1, and
45122.1

Statutes of 1997, Chapters 588 and 589

Pupil Residency Verification and Appeals - CSM-96-348-01
Sweetwater Union High School District and

South Bay Union School District, Co-Claimants

Education Code Sections 14502, 48204.5, and 48204.6
Revenue and Taxation Code Section 97.3

Specified Executive Orders, Standards, and Procedures

-Statutes of 1984, Chapter 268

Statutes of 1995, Chapter 309

-B. REQUESTS TO AMEND PARAMETERS AND GUIDELINES
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Item 10 Mandate Reimbursement Process — Amendment
CSM-4485-PGA-98-01:
Statutes of 1975, Chapter 486
-Statutes of 1984, Chapter 1459 -
Statutes of 1995, Chapter 303 (Budget Act of 1995)
Statutes of 1996, Chapter 162 (Budget Act of 1996)
Statutes of 1997, Chapter 282 (Budget Act of 1997)
Statutes of 1998, Chapter:324 (Budget Act of 1998)
Statutes of 1999, Chapter 50 (Budget Act of 1999)

Item 11 Juvenile Court Notices IT '~ CSM-98-4475-PGA-1
Sweetwater Union High School District, Claimant
Statutes of 1995 Chapter 71

~ C. ADOPTION OF PROPOSED REGULATORY ACTION

- Item 12 Proposed Amendments to California Code of ‘Regulations, Title 2
Chapter 2.5, Section 1182.and Sect1on 1187.2 Quorum and Voting
Requlrements (Tie Vote). -

VII. EXECUTIVE DLRECTOR'S..REPORT
Ttem 13 Legislation, WofklOéd; and October Agendas
IX. PUBLIC COMMENT
<RECESS>

1:00 P. M. (TENTATIVE)

- INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF REGULATIONS, ‘
TITLE 2, CHAPTER 2.5, ARTICLE 8 (action)

PROPOSED PARAMETERS AND GU]DELINES
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Item 14 Special Education - CSM-3986 _
Riverside County Superintendent of Schools, Claimant and
North Region SELPA (Alameda Unified School District, Administrative
Unit), Castro Valley Unified School District, Contra Costa SELPA, Grant
Union High School District, Newport Mesa Unified School District,
Oakland Unified School District, Palo Alto Unified School District, and
San Mateo-~Foster City School District, Supplemental Claimants

Education Code Sections 56026, subdivision (c)(4), 56171, subdivision
(), 56190, 56191, 56192, 56194, 56321, 56325, subdivision (b), 56346,
56362,

subdivisions (c), (d), (e), and (f), and 56363.3

Statutes of 1980, Chapters 797, 1329, and 1353; Statutes of 1981,
Chapters 972, 1044, and 1094; Statutes of 1982, Chapter 1201; Statutes
of 1987, Chapters 311 and 1452; Statutes of 1988, Chapter 35; Statutes
of 1991, Chapter 223; Statutes of 1992, Chapter 1361; Statutes of 1993,
Chapter 1296; Statutes of 1994, Chapter 1288; and Statutes of 1995,
Chapter 530

Title 5, California Code of Regulations, Sections 3043 and 3067,
subdivision (d)

ADJOURNMENT

- F:/meetings/agenda/1999/93099/9309%agenda
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ITEMS CONTINUED

COMMISSION ON STATE MANDATES
Public Meeting and Hearing
September 30, 1999

ADOPTION OF PROPOSED STATEMBNT OF DECISION (Request of Claimant)

Item 6

Peace Officers Procedural Bill of Rzghts - CSM-4499
City of Sacramento, Claimant

Statutes of 1976, Chapter 465

Statutes of 1978, Chapters 775, 1173, 1174 and 1178
Statutes of 1979, Chapter 405

Statutes of 1980, Chapter 1367

Statutes of 1982, Chapter 944

Statutes of 1983, Chapter 964

Statutes of 1989, Chapter 1165

Statutes of 1990, Chapter 675

ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES (Contmued by Staff)

Item 8

Criminal Background Checks, ( a.k.a. Michelle Montoya School Safety Act)
CSM-97-TC-16

Lake Tahoe Unified School District and Irvine Unified School District,
Co-Claimants

Education Code Sections 44237 45125, 45125.1, 44332.6, 44830.1, and
45122.1; Statutes of 1997, Chapters 588 and 589

PROPOSED CONSENT CALENDAR
ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES

Item 9

Pupil Residency Verification and Appeals - CSM-96-348-01
Sweetwater Union High School District and

South Bay Union School District, Co-Claimants

Education Code Sections 14502, 48204.5, and 48204.6
Revenue and Taxation Code Section 97.3 .

Specified Executive Orders, Standards, and Procedures
Statutes of 1984, Chapter 268; Statutes of 1995, Chapter 309

REQUESTS TO AMEND PARAMETERS AND GUIDELINES

Item 10 '

Mandate Reimbursement Process — Amendment

CSM-4485-PGA-98-01

Statutes of 1975, Chapter 486; Statutes of 1984, Chapter 1459

Statutes of 1995, Chapter 303 (Budget Act of 1995); Statutes of 1996,
Chapter 162 (Budget Act of 1996); Statutes of 1997, Chapter 282 (Budget Act
of 1997); Statutes of 1998, Chapter 324 (Budget Act of 1998); Statutes of
1999, Chapter 50 (Budget Act of 1999)
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Ttem 11

Juvenile Court Notices II - CSM-98-4475-PGA-1
Sweetwater Union High School District, Claimant
Statutes of 1995, Chapter 71

Correction: On Bates page 11, in the first complete sentence, the fiscal
year should read 1997-98, instead of 1998-99. The Commission’s
regulations provide for an amendment to apply to the previous fiscal
year’s reimbursement. This request to amend the Ps and Gs was filed on
July 20, 1998. Therefore, if adopted it would apply to the previous fiscal
year, which'is 1997-98. . =~
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Hearing Date: Septamber 30, 1599 |
File Number: QOSM 4499
f:\mandutes\\4499\ propsod. doo

Item # 6

"Propose,_d Statement of Decision
Government Code Sections 3300 through 3310

As Added and Amended by Statutes of 1976, Chapter 465;
Statutes of 1978, Chapters 775, 1173, 1174, and 1178;
Statutes of 1979, Chapter 405; Statutes of 1980, Chapter 1367; Statutes of 1982, Chapter 994;
Statutes of 1983, Chapter 964; Statutes of 1989, Chapter 1165; and
'  Statutes of 1990, Chapter 675

Peace Officers Procedural Bill of Rights

Table of Contents

EXECULIVE SUIMIIATY L .tuiviiiieeiiieieiet et ireeie e e e ee i eaetese s e e reasrnrnaareraens 0001
ProposedStatementofDecision...........................; ....... evereenens ........ 0007
Exhibit A | ‘
Hearing Transcript, 'Augusf 26, 1999 Commission Hearing ..........ceveererreeenen, 0033
Exhibit B .

Staff Analysis of Test Claim............... ettt ettt v, 0079

575



576



Hearing Date: September 30, 1559
Flle Number: CSM 4499
fAmandates\\449Mpropsod, duu

Ttem#6
 Proposed Statement of Decision
Government Code Sectiof'is 3300 through 3310

As Added and Amended by Statutes of 1 976, Chepter 465;
Statutes of 1978, Chapters 775, 1173, 1174, and 1178;
Statutes of 1979, Chapter-405: Statutes of 1980, Chapter 1367 Statiites of 1982, Chapter 994,
Statutes of 1983, Chapter 964; Stattites of 1989, Chapter 1165; and o
Statutes of 1990, Chapter 675

Peace Officeis Procédiral Bill of Rights

Executive Summary

Introduction ‘ o
On August 26, 1999 the Commission approved this test claim with a 5 to 1 vote. |

The test claim legislatiod provides procedural protections to peace officers employed by local
agencies and school districts when a peace officer is subject to an mterroganon by the
employer, is facing punitive action-or receives dh adverse comifnent in his or her personnel file.
The protections required by the teat claim legislation apply to peace officers classified as '
permanent employees; peace officers who §érve dt the pleasure of'the ageéncy, and peace
officers on probation who have not reached permanent status.

The Commission adopted the Staff Analysis on the test claim with one change relating to
Government Code sectiont 3303, subd1v1s1on (g) That Sectton states m pertinent part the

following:

“The complete ifterrogation of & pubhc safety officer may be recorded Ifatape
recording is made of the interrogation, the public safety officer shall have access’
to the tape if any. further: proceedmgs dre contémplatad or prior to any further
interrogation at a subsequent time. . . : The public safsty officer being interrogated
shall have the right to bring his or her own recording device and record any. a.nd
all espects of the mterrogatzon » (Emiphasisadded.)

Based on the evidence presented at the hearing, the Commission recognized the reality faced -
by labor relations’ professmnals in their mplementatlon of the test claim Jegislation.
Accordingly, the Commission found that tape recordmg the mterrogatlon swhen the employee
records the interrogation is a mandatory activity to ensure that all parties have an accurate .
record, The Commission’s finding is also comsistent with the legislative intent to assure stable
employer-employee relations.are continued throughout the state and that effectwe services are

provided to the people; S

' The Staff Analysis on'the test claim is attached as Exhibit B. The uncorrected August 26, 1999 Hearmg Transcript
is attached as Exhibit A, :
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The Commission did not discuss at the hearing the second part of the statute, which requires
the employer to provide the employee with access to the tape under specified circumstances
when a recording of the interrogation is made. However, the staff analysis adopted by the
Commission stated the following in this regard:

““One of the conditions imposed by the test claim statute requires employers to
provide the tape recording to interrogated peace officers if further proceedings
are contempldted. If the further proceechng ig'disciplinary action, then under
certain circumstances, due process requires the employer to provide an employee
who holds either a property or hberty interest in the job w1th the materials upon
which the disciplinary action is based.

Accordmgly, even in the absence of the test claim leglslatton, the due process,
clauge reguires employers to prov1de such materials, including the tape recording
of the interrogation when:

s A permanent employee is dlS]IllSSed demoted suspended receives &
reduction in pay or a written reprimiand; or

o A probationary or at-will employee is dismissed and the employee's
reputation and ability to obtain fiture employment is harmed by the
- dismissal, and when . :

» The disciplinary action is based in whole or in part, on the. mterrogauon of
the eriiployee. . :

Under thege circumstances, the requu'ement to produce the tape recording of the
interro gation under the test claim legislation dpes not.impose & new program or.
higher leve] of service because this act1v1ty was required, under pI'lOI‘ law: through
the due process clause.” A

The above analysis, which. finds that providing the employee with.access.to ‘the tape if furthér
proceedings are contemplated does not constitute ainew program or higher level of service

" when the further proceeding is a disciplinary action protected by the due process clause, is
incorporated into the attached Proposed Statement of Declslon and is cons1stent W1th the
Commission’s decision.

© Accordingly, with regard to tape recording the mterrogatlon, the Proposed Statement of
Dec1s1on includes the following reimbursable state mandated actwiues , ’

e Tape recording the mterrogatmn when the employee tecords the mterrogatlon (Gov Code, §
3303, subd. (g).)

 Providing the'employee with access to the taps prior to atiy further mterrogatron ata
- subsequent time, or if any further proceedings are contemplated and the further proceedings
fall- w1thm the following categones (Gov. Code, § 3303 subd.’ (g))

(a) The further proceechng 1s not & dlscrplmary actlon,

(b) The ﬁ.u-ther proceeding is a dismissal, demotion,*suspension; salary reductmn of ..
written repnmand received by & pro,bat1onery or at-will employee whose liberty -

* Exhibit __, page A-19 and 20 of the Staff Analysis.
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interest is not affected (ie., the chai'gessuppoi'ﬁng the dismiss’el does not harm the
employee’s reputation or ability to find future employmetit);

(c) The further proceeding is & transfer ofa permanent probanonary or at-will employee
for purposes of pumshment

(d) The further proceeding is & denial of promouon fora permanent probatlona.ry or at-
will employee for reasons other than merit; :

(e) The furthet proceeding i is an act1on Against & permanent, proba.t1onary or at-will -
employee that results in disadvantage, harm, loss or hardship and impacts the career |
of the employee. (Seé-also activity numbers 4 and 5 below e.ncl in the Conclus1on of

the SOD at page 31,)"

Conclusion and Staff Recommendation,

- Based on a comperison of the ‘test cleum legnzlanon and the legal requnrements in effect
immediately before the enactment ‘

ost cla1m legmlanon, the Commission concluded that

the test claim legislation constitutes a parna_l reimbursable state mandated program under article
XIII B, section 6 of the California Constitution a.nd Government Code section 17514 for the
following reimbursable act1v1t1es

1.

Providing the opportumty for an admmlstranve appeal for the followmg dlsc1plmary act1ons N
(Gov. Code, § 3304, subd. (b)): ‘ S

. Dlsrmssal demotion, suspension, salary reduction or written reprimand: rece1ved by
probationary and at-will émployegs whosé libetty interest ate not affected (fe.; the
charges supporting a dismissal do not harm the ernployee S reputatlon or ab111ty to ﬁnd

future employment), _ '
e Transfer of permanent, probationary and at-will employees for purposes of pdniéhih’ent-

e Denial of promotion for permanent, probationary and at-will employees for reasons ‘other
than merit; and

« Other actions against permanent, probationary and et-will employees that result in-
* disadvantage, harmi; losg or herdship and impact the career opporturiitiss of the' employee

Conducting an inferrégation of a peéce officer while the officer is on duty, or compensatmg
the peace officer for off-duty time in accordance with regular department procedures. (Gov.

‘Code, § 3303, subd. (g).)

Providing prior notice to the peace officer rega.rdlng the nature of the interrogation and
identification of the investigating officers; - «(Gov. Code, § 3303, subds. (b) and(c).)

Tape recordmg the intetrogatioh when' the empldyee records the mterro ganon (Gov. Code, §
3303, subd. (g).)

Providing the employee with access to the tape prior to-any furthér intefrogation at &
subsequent time, or if any further proceedings are contemplated end the further: prooeedmgs
fall within the following categories (Gov. Code, § 3303, subd. (g)): ' :

(a) The further proceeding is not a disciplinary action;
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(b) The further proceeding is a dismissal, demotion, suspension, salary reduction or
written reprimand received by a probationary or at-will employee whose liberty
interest is not affected (i.e:, the charges supporting the dismissal does not he.rm the
employee s reputation or ab111ty to find future employment);

(c) The further proceeding is & transfer ofa permanent probationary or at-will employee
for purposes of punishment; - '

(d) The further proceeding is a denial of promonon fora permanent probanonary or at-
will employee for reasoris other than merit;

(e) The further proceedmg is an potion Bgainst & permanent probatmnary or at-wﬂl
employee that results in disadvantage, harm, loss or hardship and m'lpaots the career
of the employee. ,

6. Producing transcribed copies of any notes made by a stenographer at Al mterro ga’uon, and
reports or complaints made by mvesﬁgators or other persons except those that are deefmed
confidential, when requested by the officer in the followmg cnomnstanees (Gov Code
§ 3303, subd. (g)) .

(a) When the 1nvest1gation a’bes not result in disciplinary action; end
(b) When the investigation results in:

A dismissal, demotion, suspension, salary reduction or written reprimand received
by a probationary or at-will employee whose liberty.interest is.not affected (i.e.;

the charges, supportmg the chsmlssal do not harm the employee 8 reputatlon or
ability to find future employment) : e

A transfer of a permanent, probat1onary or at-will employee for purposes of

) ‘pumshment

A denial of promotion fora permanent .probationary or at-will- employee for
reasons other than merit; or

Other actions Against a permanent, probationary or at-will employee that result in .
d1sedvantage harm, loss or hardship and impact the carser of the employee.

6. Performmg the followmg activities upon rece1pt of an adverse comment (Gov. Code, §§ 3305:

and 3306):

School D1str1cts

(e) If the adverse comment results in the deprivation of émployment through chsrmssal
suspensiomn, demotion, reduction in pay or written repriménd for a pérmanent peace
officer, or harms the officer’s reputation and opportunity to find future employment
then schools are entitled to reimbursement for: :

Obtaining the signature of the peace officer onf-the adverse comment; or

.Notmg the'peace ‘offiter’s refiisal to sign the advérse comiment on the document

and obtaining the signature or initials of'the peaee officer undet such
circumstances.
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(b) If the adverse comment is obtained in connectiofi w1th a promotlonal exammanon,
then school districts are entitled to reimbuirsement for the following activities:

Providing notice of the adverse comment;
Providing an opportumty to rev1ew and sign the adverse comment,
Provldmg an opportmnty to reSpond to the adverse oomment w1th.1n 30 days; and

Noting the peace Gfficer’s refusal o sign t the adverse comment on the document
and obtaining the s1gnature or n:utlals of the peace officer under such
circumstances; :

(c) If the adverse comment is not obtained in connection with a promotional _
examination, then school districts are entitled to reimbursement fot:

Counties

Obtaining the signature of the peace ofﬁcer on the adverse comment or

Notlng ‘the 1 peace ofElcer '8 refusal to s1gn the adverse comment on the document
and obtaining the sigrature or initials of the’ peace officer under such
circumstances.

(a) If an adverse comment results in the deprwatton of employment through dismissal,
suspension, demotion, reduction in pay or written reprimand for & permanert peace
officer, or harms the officer’s reputation and opportunity to find future employment
then counties are entitled to relmb sement for: -

Obtaining the s1gnature of the peace officer on the adverse comment; or -

Noting the peace officer’s refusal to sign the advéris comment ofi the docnnient a
end obtaining the signature or initials of the’ peace officer under” such ‘
circumstances.

(b) If the adverse comment /s related to the investigation of a possible criminal offense,
then counties are entitled to rennbursement for the following act1v1t1es -

Providing not1ce of the adverse comment © \
Prov1d1ng an opportumty to rewew and sign the adverse cpmment ‘
Prov1chng an opportunity to respond to the adyerse comrmeént withid 30 days; and

Noting the peace officer’s refusal to sign the adyerse comment on the document
and obtaining the signature or initials of the peace officer under such . :
circumstances.

(c) If the adverse comment is not felated to the investigation of a possible-criminal
offense, then counties are entitled to reimbursement for the following activities:

Providing notice of the-adverse comment; and

Obtaining the signature of the peace officer on the adverse comment; or
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o Noting the peace officer’s refusal to sign the adverse comment on the document
and obtarmng the s1gna.ture or initials of the peace officer under such
circumstances,

Cities and Special Districts

(a) If an adverse comment results in the deprivation of employment through dismissal,
suspension, demotion, reduction i pay or written reprimand for & permanent peace
officer, or harms the officer’s reputation and opportunity to find firture employment
then cities and special drstrlcts are entitled to reimbursement for:

) Obtammg the s1gnature of the peace officer on the adverse comment; or

¢ Noting the Ireace officer’s refusal to sign the adverse comment on the docurdent
and obtaining the signature or initials of the peace officer under such
circumstances

(b) If the adverse comment is related to the mvestlgatron of a possible criminal offense,
then citiés and special dlstncts are ent1t1ed to rer.mbursement for the following
activities: ,

° Providirrg notice of the adverse comment; ‘
e Pro{/iding an opportunity to review and sign the adverse comment;
° Providing ied opportunity to respond to the adverse comment within 30 days; and

» Noting the peace officér’s refusal fo sign the adverse comment onl the-document
and obtaining the signature or initials of the peace officer under such’
circumstances.

(c) If the adverse comment is not related to the investigation of a:possible criminal
offense, then cities and special districts are entitled to reimbursement for the
followmg activities:

. Promdlng notice of the adverse comment;
s Providing an opportunity to respond to the adverse comment within 30 days; and
» Obtaining the signature of the peace officer on the adverse ‘corhment; or

» Noting the peade officer’s refusal o sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
clrcumstances :

Staff Recommendatlon

Staff recommends that the Commission approve the Proposed Statement of Decision (beginning
on page 7), which accurately reflects the Commission’s decision in this case.
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BEFORE THE
COMMISSION ON STATE MANDATES -

STATE OF CALIFORNIA
IN RE TEST CLAIM: T , NO.CSM 4499
%Olv Oennnent Cods Sections 3300 through . Peace Officers Procedural lel of Rights
As Added and Amended by Statutes of 1976 PROPOSED STATEMENT OF
DECISION PURSUANT TO
Chapter 463; Statutes of 1978, Chepters ' 775 ,
GOVERNMENT CODE SECTION
1173, 1174, and 1178; Statutes of 1979, : .
17500 ET SEQ.; TITLE 2,
Chapter 405 Statutes of 1980, Chapter 1367;
; v S CALIFORNIA CODE OF
Statutes of 1982, Chapter 994; Statutes of '
: L REGULATIONS, DIVISION 2,
1165; and Statutes of 1990, Chaptet 675; and
. Filed on Decemb'er.il, 1'995.; (?rese,nted on September 30, 1999)
By the City of Sacramento, Claimant.

PROPOSED STATEMENT OF DECISION

On August 26, 1999 the Commiission on ‘State Mandates (Com:mssmn) heard thls test claim
during a regularly scheduled hearing. Ms. Pamela A Stone appeared for the City of ‘Sacramento.
Mr. Allan Burdick appeared for the League of California Cities/SB 90 Service. Ms. Elizabeth
Stein appeared for the California State Personnel Board. Mr. J ames Apps and Mr. Joseph
Shinstock appeared for the Department of Finiance, The followm% persons were witnesses for -
the City of Sacramento; "Ms. Dee Contreras Dlrector of Labor Relations, and Mr. Edward J.
Takach, Labér Relations Officer.

At the hearing, oral and documentary ev1dence was mtroduced the test claim was submitted, and
the vote was taken. - :

The law apphcable to the Commission s determihation of a reimbursable state mandated '
program is Government Code section 17500 et seq. and section 6, article XIII B of the California
Const1tut10n and related case law. . ‘

The Commission, by a vote of 5 to 1, approved this test claim.
"
1/
/!
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BACKGROUND

In 1976, the Legislature enacted Government Code sections 3300 through 3310, known as the
Peace Officers Procedural Bill of Rights Act. The test claim legislation provides a series of
rights and procedural safeguards to peace officers employed by local agencies and school
districts that are subject to investigation or discipline., Legislative intent is expressly provided i in
Government Code secﬂon 3301 as follows ~

“The Legislature hereby ﬁ.nds and declares that the rights and protections
provided to peace officers under this chapter constitute a matter of statewide
concern. The Legislature further finds and declares that effective law
enforcement depends upon the maintenance of stable employer-employee
relations, between public safety employees and their employers. In order to
assure that stable relations are continued throughout the state and to further assure
that effective services are provided to all people of the state, it is necessary that
this chapter be applicable to all public safety officers, as deﬁned in thls section,
within the State of California.” -

The test claim legislation applies to all employees clasmﬁed as ‘‘peace officers” under specified
provisions of the Penal Code including those peace officers employed by counties; cities, special
districts and school districts.” The test claim leglsla‘rmn also applies to peace officers that are
classified as permanent employees peace officers who serve at the pleasure of the agency and
are terminable without cause (“at-will” employees)* and peace officers on probstion who have
not reached permanent status.

COMMISSION FINDINGS

Issue Does the test claim leglslatmn, whlch establishes rxghts and procedures for peace
officers subject to investigation or dlsmphne, constitiite a reimbursable state
mandated program within the meaning of article XI]I B, section 6 of the California
Conshtutlon and Government C‘ode section 17514 7

For a statute to impose a reimbursable state mandated program, t.he statutory 1anguage must
direct or obligate an activity or task upon local governmental agencies, In addition, the
required activity or task must be new, thus constituting & “Tiew progra.m" or create an
increased or “higher level of service” over the former required level of service. The court has

3 Government Code section 3301 states: “For purpeses of this chapter, the term public safaty officer means all peacs
officers specified ini Sections 830.1, 830.2, 830.3, 830.31, 830.32, 830.33, except subdivision (e), 830. 34 830.35,
except subdivision (c), 830. 36,830.37, 830.38, 830.4, and 830.5 ofthe Penal Code.”

* Gray v. City of Gustine (1990) 224 Cal.App.3d 621; Binkley v. City of Long Beach (1993) 16 Cal App Ath 1795,

% Bell v. Duffy (1580) 111 Cal.App.3d 643; Barnes v. Personnel Department of the City of El Cajan (1978) 87
Cal.App.3d 502.

$ Government Code section 17514 defines “costs mandated by the state” as followa: “*Costs mandated by the state’
means any increased costs which a local agency or school district is required to incur after July 1, 1980, as & result
of any statute enacted on or after January 1, 1975, or any executive order implementing any statuts enacted on or
after January 1, 1975, which mandates a new program or higher level of service of an existing program within the -
meaning of Section 6 of Article XIII B of the California Constitution.”"
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defined a “new program” or “higher level of service” as a program that carries out the
governmental function of providing services to the pubhc, or a law which, to implement a state -
policy, imposes unique requiréments on local agencies and does not apply gcnerally toall
residents and entities in the state. To determine if a required activity is new or imposes a

higher level of service, a comparison must be made between the test claim legislation and the
legal requirements in effect immediately prior to the enactment of the test claim legislation.
Finally, the newly required activity or increased level of service must be ‘state mandated and
impose “costs mandated by the state. "1 o . .

The test claim legislation requu‘es local agencms and school districts to take spemﬁed
procedural steps when investigating or disciplining a peace officer employee. The stated
purpose of the test claim legislation is to promote stable relations between peace officers and
their employers and to ensure the effectiveness of law enforcemé&nt services. Based on the
legislative intent, the Commission found that the test claim legislation carries out the
governmental function of providing a service to ‘the pubhc Moréover, the test claim -
legislation i imposes umque requirements on local agencies and school districts that do not apply
generally to all residents and entities of the state. Thns, the Commission determined that the
test claim legislation constitutes & “program” within the meaning of article XIH B, section 6 of
the California Constitution. ‘ e

The Commission recognized, however, that several California courts have analyzed the test
claim [egislation and found a connection between its requirements and the requirements imposed
by the due process clause of the United States and California Constitutions.. For example, the
court in Riveros v. City of Los Angeles analyzed the right to an administrative abpeal under the
test claim legislation for a probationary employee and noted that the right to such a hearmg arises
from the due process clause, :

“The right to such a hearzng arises ﬁ~0m the due process protecﬁons of z‘he ”
Fourteenth Amendment to the United States Constitution. . .- . The limited

purpose of the section 3304 appeal is to give the peace ofﬁcer a chance to

establish a formal record of the circumstances swrrounding his termination and try
to convince his employer to reverse its decision, either by showing that the

charges are false or through proof of thitigating circumstances [citation omitted].
This is very nearly the same purpose for the hearing mandated by due process
requirements, which must afford the officer a chance to refute the charges or. clear

his name.” (Emphasis added.)® _ : -

Thus, the Commission contimiied its inquiry and compated the test claimllcgiglation to the prior
legal requirements imposed on public employers by the due process clause to- determine if the
activities defmed in the test claim legislation are new or impose a higher level of service:

The Comrmssmn also considered whether there are any “costs mandated by the state.” Smce
the due process clause of the United States Constitution is a form of federal law, the '
Commission recognized that Govermnent Code section 17556, subdivision (c), is tr1ggered. .

" County of Los Angeles v. State of Caljfornia (1987) 43.Cal.3d 46, 56, Carmel Vallgy Fire Protection Dist. v, State
of California (1987).190 Cal.App.3d 521, 537; City of Sacramenta v, State of California (1990) 50 Cal.3d 51, 665
Lucia Mar Unified School Dist, V. Honig (1988) 44 Cal3d 830, 835; Gov. Code, §175140

* Riveros v. City of Los Angeles (1996) 41 Cal. App.4th 1342, 1359,
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Pursuant to Government Code section 17556, subdivision (c), there are no “costs mandated by
the state” and no reimbursement is required if the test claim legislation 1mp1emented a federal
law resulting in costs mandated by the federal govetnment, unless the [test claim legmlatlon]
mandates costs which exceed the ma.ndate in that federal law or regulahon Wi

These issues are d1scussed below
The Due Process Clause of the U.S. and California Constitutions

The due process clause of the United States and California Constitutions provide that the state
shall not “deprive any person of life, liberty, or property without due process of law, »10-1n the
public employment arens, an employee ] property and 11berty interests are commonly at-stake,

Property Interest in Emplom

Property interests protected by the due process clause extend. beyond agtual ownership of real
estate or money. The U.S. Supreme Court determined that a-property interest deservmg
protection of the due process clause exists when an employee hes & “legmmate claim” t
continued employment. . ST ‘

“To have a property interest in & benefit, a person cleerly must have more than an
nbstract need or-desire for it. He must haveé more than & unilateral expectation of
it. He must, instead, have a legitimate claim of entitlement to it. . . .”

“Property interests, of course, are not created by the Constitution. Ratlier they
are created and their dimensions are defined by existing rules or undetstandings
that stem from an independent source such as state law - -rules or understandings
that seounle certain, beneﬁts and thet support claims of entitlement to those
benefits.” . :

A.pplylng the above principles, both the U.S. Supreme Court and California courts hold that

perme.nen " employees, who can only be disrissed or subjected to other dlscrplmary measures
for “cause”, have a legitimate clalm of entitlement to their job and thus, possess a property
interest in eontmued employment

? Government Code section 175 13 deﬁnes "eosts mandated by the federal govemment" as followa

“ ‘Costs mandated by the federal government’ means any moreased costs incurred by a local o
agenoy or school district aﬁer Ta anuary 1,, 1873, in order to oomply with the requirements ofa .
federal statuts or regitlation; ‘Costs mandated by the federal government’ includes costs resu]tmg
from enactment of state law or regulation whers failure to enact that law or regulation to meet
specific federal program or semoe reqmrements would result in substantial monetery penalties or
loss of funds to public or pnvate persona i the stafs. ‘Costs mandated by the federal government'
does not include costs which are specifically reimbursed or funded by the federal or stats
government or programs of services which-may be'implemented et the option of the state, local
agency, or school district.” : '

us Constrtutron, 14th Amendment; California Constitution, Article 1, §§ 7 and 15.
"' Board of Regents v. Roth (1972) 408 U.S. 564, 577.

2 Slochower v. Board of Education (1956) 350 U.8, 551, where the U.8. Supreme Court found that a teniired
college professor dismissed from ‘employment had & property interest in continued employment that was
safegnarded by the due process clause; Gilbert v, Horiar (1997) 520 U.S,'924, where the U.S, Supreme Court’ found
that & police officer, employed as & permanent employse by & state university, had a property interest in continued
employment end was efforded due process protections resulting from a suspension without pay; Skelly v. State
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Moreover, California courts require employers to comply with due process 'When a permanent
employee is dismissed”, demoted14 suspended” receives 2 reduction in salary'® or receives a
written reprimand, ‘"

The Department of Finance and the Staté P'ersonnel Board contended that due process. property
rights attach when.an employee is transferred. They cited Runyon v. Ellis and an SPB
Decision (Ramallo SPB Dec. No. 95-19) for support. :

The Commission disagreed w1th the State’s argument in this regard First, m Runyon V. Ellz.s' the
court found that the employee was entitled to an admisistrative heanng under the due p process
clause as a result of a transfer and an accompanying reduction of pay. The court did not address
the situation where the employee receives a transfer alone.' In dddition, in Howell v. County of
San Bernardino, the court recognized that “[a]lthough a permanent employee’s right to '
continued émployment is generally regarded as fundamental end vested, an employee enjoys no
such right to continuation in a particular job assignment. »19 Thus, the Commisgion found that
local government emplGyers are fot required to prov1de due process protection in the case of a
transfer.

Furthermore, although t.he SPB. dec151on may apply to the State as an employer the Cormmssmn
found that that the SPB decision does not apply to aotlons talcen by & locel government employer.

Accordingly, the Con'nmssuon found that an.employee does not enj oy the ri ghts prescribed by the
due process clause when the employee is transferred. . '

‘When a property interest is affected and due process apphes the prooedural safeguards requlred
by the due process clause generally requife notice to the employee and an, opportunity to
respond, with some variation as to the nature and timing of the procedural safeguards. In cases
of dismissal, demotion, long-term suspension and reduction of pay, the Califotnia Supreme -
Court in Skelly prescribed the following due process reqmrements before the dlsc1phne becomes
effective: oo :

s Notice of the proposed action;
e The reasons for the action; ) , )
o A copy of the charges and materals upon which the action i§-based; and

Personnel Board (1975) 15 Cal.3d 194, where the California Suprame Court held & permanént civil servics
employee of the state has a property interest in continued employment and canmet be dismissed without due process

of law.

13 Skelly, supra, 15 Cal.3d 194. .

'* Ng. v. State Personnel Board (1977) 68 Cel. App 3d 600.

'* Civil Service Assn, v. City and County of San Francisco (1978) 22 Cal.3d 552 558-560,
'® Ng, supra, 68 Cal.App.3d 600, 605

"7 Stanton v. City of West .S‘acramento (1991) 226 Cal.App.3d 1438,

'® Rumyon v. Ellis (1995) 40 Cal.App.4th 961.

' Howell v. County of San Bernardino (1983) 149 Cal.App.3d 200, 205,
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» Theright to respond, e1ther orally or in writing, to the authonty initially imposing
dlsolphne 20

In cases of short-term suspensions (ten days or less), the employee’s property interest is-
protected as long as the employee receives notice, reasons for the action, a copy of the charges,
and the right to respond either during the suspension, or within a reasonable time thereafter,*’

SJ_n'ularly, the Cornmission found that in the case of a written reprimand whete the employee is
not deprived of pay or benefits, the employer is not required to provide the employee with the
due process safegua.rds befare the effective date of the written reprimand. Instead, the court in
Stanton found that ah e.ppeals process provlded to ‘the, employee aﬁer the igsuance of the written
~ repnmand satisfies the due process clause :

The claimant disagreed with the Commission’s interpretation-of the Stanton case and its
application to written teprimands. : :

The claimant conténded Stanton starids for the propos1t1on that the due process guarantees
outlined in Skelly'do not apply to a written reprimand, Thus, the claimant concluded that an
employee is not entitled to any due process protection when the employee receives a written
1epr1mand The claimant cited the followmg language from Stanton in support of its poslnon

. As the City notés, no atithority sippoits plaintiff’s underlying assertion that
issuance of a written reprimand triggers-the due process safeguards outlined in
Skelly. Courts have required adherence to Skelly in cases in which an-employee is -
demoted [citations omitted]; suspended without pay [citations. omitted]; or ,
dismissed [citatioris on'ntted] “We find no authority mandaf;ing' edhergl}ce to
Skelly when e written repnmend is 1ssued ” ' S

“We see no Jusnﬁca‘non for extendmg Skelly to situations 1nvolvmg wrltten
reprnnands Demotions, suspension and dismissal all involve depriving the pitblic =~
employee of pay or beneﬁts a written reprimand results in no such loss to the
employee.” ‘

The facts in Stanton are as follows. A police officer received a written reprima,n‘_,d, for o
discharging a weapon in violation of departmental rules. After he received the réprimand, he
appealed to the police chief in accordance with the memorandum of understanding and the police
chief upheld the reprimand. The officer then filed a lawsuit contending that he was entitled to an
administrative appeal. The court denied the plaintiff’s request finding that that the meeting with
the police chief satisfied the administrative appeels provision in the test claim legislation
(Governmerit Code section 3304), and thus, satisfied the employee’s due-process rights,

The Commission agreed that the court in Stantor held the rights otitlined in Skelly do not apply
when an employee receives a written reprimand. Thus, under Skelly, the rights to receive notice,
the reasons for the reprimand, a copy of the charges and the right to respond are not requu'ed to
be given to an employee before the reprimand takes effect.

20 Skelly, supra, 15 Cal.3d 194, 215.
*! Civil Service Assn,, supra, 22 Cal3d 552, 564,
2 Stanton, supra,226 Cal.App.3d 1438, 1442,
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However, the court found that the employee is guaranteed due process protection upon receipt of
& written reprimand. The court found that when the appeals process takes places affer the
reprimand, dus process i8 satisfied, The court m Sz‘anron also statés the followmg

“Moreover, Govemmont Code soctron 3303 et seq,; the Public Safety Officer
Procedural Bill of Rrghts Act, prov1des pohoe officers who are disciplined by -
their departments with prooodural safeguards, Section 3304, subdivision (b)
states no punitive action may be taken by a public agency against a public safety
officer without providing the officer with an opportunity for administrative
appeal. Putiitive actidn includes written reprmands [C1tat10n omitted.] Even
without the protection afférded by Skelly, plathtiff's procedural due process
rights, following a written reprimend; are protected by the appesls process
mandat%d by Government Code sec‘aon 3304, subdmsmn (b) ' (Emphasis’
edded.) ' .

Accordingly, the Commission found theat the due process olause of the United: States and
California Const1tut10ns apply -when a permanent employoe is -

e Dismissed;
. Demoted'
. Suspended

® Recewes a reductmn in salary; and.
» Receives a written reprimand.
Liberty Interest

Although proba‘donary and at-will employees, who can be dismissed without cause; do not have
a property interest in their’ omployment the employee may have a liberty interest affected by a
dismissal when the charges supporting the dismiissal damage the employee’s reputation and
impair the employee’s abﬂ1ty to find other omployment The courts have defined the liberty
interest ag follows:

“[Aln employeo g liberty is impaired if the govefnnieht Jj: connection
with en employee’s dismissal or failifre 16°be rehired, malcos a ‘charge
against him that might setfously daruags his statiding and adsociations in
the community,” such as & charge of dishonesty or immorality, or would

‘impose on him a stigma or other disability that foreclosed his freedom to
take advantage of other employment opportumtros [Citations omitted.]
A person’s protected hberty interésts dre not mfrmged merely by
defamatory statements, fot an intersst in reputation alone is not a
constitutionally protected liberty interest. [Citations omitted.] Rather, the
liberty interest is infringed only when the defamation is made in

B Stanton, supra 226 Cal.Afll:;.Bd 1438, 1442,
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connection with the loss ofa govemment beneﬁt such as,. emplo;,rment.
[Citations omitted. ]” :

For example, in Murden v. C‘ounty of Sacramento the court found a protected liberty interest
when a temporary deputy sheriff was dismissed from employment based on cherges that he was
engaging two female employees in embarrassitig and inappropriate conversation regardmg
sexual activities. The court noted that the charge impugned the employee 5 character and
morality, and if circulated, would da.mage his reputanon and impair his’ B.bﬂlty to find other
employment.

The court in Murden clarified that a dismissal based on. c;harges thet the employee Wwas unable to -
learn the basic duties of the job does nof constitute & proteoted mterest 2 .

When the employer infringes on & person’s liberty-intetest;'due process st.mply reqmres notice to

the employee, and an opportunity to refite the charges and clear hJ.S or her narie. Moreover the
“name-clearing” hearing can take place gfter the actual dlsrmssal

Accordingly, the Commission found that the diie process clauses ofthe United States and -

California Constitutions apply when the charges supporting’ the dismissal of a probationary or at-

~ will employee damage the employee’s reputauon and impair the employee’s ability to find,other

employment.

Test Claim Legislation

As indicated above, employers are required by the due process clause to offer notice and hearing
protections to permanent employees for dismissals, demotions, sispensions, reductions in salary
and written reprimands.

Employers are also required by the due process clause to offer notice and heering protections to
. probationary end at-will employees when the dtsnussal harms the employee 8 repute.tlon and
ability to obtain future smployment. A

As more fully discussed below, the Cormmssmn found that the test ,clann logmlauon n:nposes
some of the same notice and hearing requlrements 1mposed u_uder the due process olause :

Administrative A;gp_ al

Government Code section 3304, as added by the test claim legislation, provides that “no punitive

"action, nor denial of promotion on grounds other than merit, shall be undertaken by any public
Bgency. thhout prov1d1ng the pubho safety offioer Wrth an: opportumty for adtmmsu:atlve
appeal.”? . ‘ ; ,

2 Murden v, County of Sacramento (1984) 160 Cal. App 3d 302 308 quotmg from Baard of Regants v, Roth supra,
408 U.S. atp. 573, See also Paul v. Davis (1976) 424 U. S. 693, 711-712; and Lubay v. City and Coumj} of San
Francisco (1979) 98 Cal.App.3d 340. v

® Murden, supra. 160 Cal.App.3d 302, 308,

% Murden, supra, 160 Cal.App.3d 302, 310; Arnett v, Kennedy (1974) 416 U.S. 134, 157; and Codd v. Velgar (1977)
429 U.S, 624, 627.

27 1 the Claimant's comments to the Draft Staff Analysts, the claimant recited Government Code section 3304, as
amended In 1997 (Stats. 1997, c. 148) and 1998 (Stais, 1998, c. 786). These amendments mede substantive changes

" ‘to Government Code section 3304 by edding subdivisions (c) through (g). These changes include e statuts of
limitations concerning how long the agency can use acts as 8 basis for discipline, a provision prohibiting the removal
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Punitive action is deﬁned in Government Code section 3303 as follows

“For the purpose of this chapter, punitive action means  eny: action that may lead
to dismissal, demotion, suspension, reduction in salary®®, written repnmand or
transfer for purposes of punishment.”

The California Supreme Court determined that the phrase “for purposes of punishment” in the
foregoing section relates only to a transfer and not to other persommel ; actions.”’ Thus, in transfer
cases, the peace officer is required to prove that the transfer was intended for purposes of
punishment in order to be entitled to an administrative appeal. Ifithe transfer is to “compensate
for a deficiency in performance,”however, an appeal is not required.®®

In eddition, at least one California eppéllate court determined that employers mugt extend the
right to an administrative appeal under the test claim legislation to peace officers for other
. actions taken by the emplo;rer that result in “disadvantage, harm; loss or herdship” and 1mpact
the peace officer’s career.”™ In Hopson, the court found that an officer who received a report in
his personnel file by the police chief regardmg 8 shootmg in violation of polioles and procedures’
was entitled to an administrative appeal under Government Code section 3304; The court held
that the report constituted “punitive action” under the test claim legislation baged on the source
of the report, its contents, and its potent1al 1mpact on the career of'the ofﬁcer #

The Commission recogmzed that the test claim legmlatmn does not spec1ﬁcally set forth the
heaung procedures required for the administrative appeal Rather, the type of administrative
appeal is left up-to the discretion of edch local agency and school district. ¥ The courts have
determined, however, that the type of hearing required under Government Code section 3304
must comport with standards of fair play and due process. 33,36

of a chisf of police without providirig written notice describing the reasons forthe removal and &n administrative
heering, and a provision limiting the right to an administrative appeal to officers who successfully complete the
probetionary period, The Commission noted that neither the- 1997 nor 1998 statutes are alleged.in this test claim,

2% The courts have held that-“reduction in salary” includes loss of skill pay (McManigal v. City of Seal Beach (1985)
166 Cal.App.3d 975, pay grade (Baggert v. Gates (1982) 32 Cul.3d 128, rank (White v. County of Sacramento
. (1982) 31 Cal.3d 676, and probetionary rank (Hennaeberque v, City of Culver City (1983) 147 Cal.App.3d 250.

2 White v, County of Sacramento (1982) 31 Cal.3d 676,

*® Holcomb v. City of Los Angeles (1989) 210 Cal.App.3d 1560; Heyenga v. City of San Diego' (1979) 94
Cal.App.3d 756; Orange County Employees Assn., Inc, v. County of Orange (1988) 205 Cal.App.3d 1289,

! The claimant testified that what constitutes a transfer for purposes of punishment is in ths eyes of the employee.
The claimant stated that in the field if labor relations, peace officers will often request a full POBOR hearing and
procedure on a transfer which is not acceptable to the officer in question, even though the transfer is not -
accompanied by a reduction in pay or benefits and no disciplinary action has been taken.

2 Hopson v. City of Los Angeles (1983) 139 Cal.App.3d 347, 354, relying on White v. County of Sacramento (1982)
31 Cal.3d 676, 683.

3 Id at p, 353-354. .
** Binkley v, City of Long Beach (1993) 16 Ca] App.4th 1795, 1806 Runyan, supra, 40 Cal. App 4th 961, 965

 Doyle v, City of Chma,(1981) 117 Oal.App.3d 673, 684. In addition, the coutt in Stanton v. City of West
Sacramento (1591) 226 Cal.App.3d 1438, 1442, held that the employse’s due process rights were protected by the
administrative appeals process mandated by Government Cods section 3304, Furthermore, in cases involving
“misconduct”, the officer is entitled to a liberty interest name-clearing hearing under Government section 3304,
"Lubey v. City and County of San Francisco (1979) 98 Cal.App.3d 340; Murden, supra).
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"The Department of Finance and the State Personnel Board contended that Government Code
section 3304 does not require an administrative appeal for probationary and at-will employees.
They cited Government Code section 3304, subdivision (b), as it ig currently drafted, which
provides the following: “No punitive action, nor denial of promotion on grounds other than
merit, shell be undertaken by any public agency against any public safety officer who has
successfully completed the probationary period that may be required by his or her employing
agency without providing the public safety officer with an opportumty for admmls‘n'atlve
appeal,” ,

However, the Commission det'ermine'd that T.he italicized language in section 3304,

subdivision (b), was added by the Legislature in 1998 and became effective on January 1, 1999,
(Stats. 1998, c. 768). When Government Code section 3304, subdivision (b), was originally
enacted in 1976, it did not limit theright to an administrative appeal to permanent employees -
only. Rather that section stated the followmg _

“(b) No punitive action, nor denial of promotwn on grounds other than
merit, shall be undertaken by any public agehcy without prowdmg the
public safety officer with an opportunity for administrative appeal N

Accordingly, the Commission found that an adrmmstratlve appeal under Government Code
section 3304, subdivision (b), was required to be prov1ded to probationary and at-will employees
faced with punitive ac“mon or & denial of promotion until December 31, 1998.

The Department of Fmance also contended that the cost of conductmg an administrative hearing
is already required Lmder the due process clause and the Skelly case, which predate the test claim
leglslatlon

The Commission agreed that in some circumstances, the due process clause requires the same
administrative hearing as the test claim legislation. However, as reflected by the table below, the
Commission found that test claim legislation is broader than the due process clause and applies
to additional employer actions that have not prev1ously enjoyed the protections of the due
process clause. . ,

//
/"
"
/"
/"
/"
/"

® The Commission noted that at least two ceses have referred to the need for en administrative appeals procedurs
that would enable the officer to obtain court review pursuant to Code of Civil Procedure section 1094.5. Such a
‘review implies that an evidentiary hearing be held from which & record end findings may be prepared for review by
the court. (Doyle, supra, 117 Cal.App. 3d 673; Henneberque, supra, 147 Cal.App.3d 250.) In addition, the
California Supreme Court uses the words “administrative appeal” of section 3304 interchangeably with the word
“hearing.”" (White, supra, 31 Cal.3d 676.)
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‘Due Process

‘ Teét ClaimLegislaﬁon‘

Dismisaal of a permanent smployee

Dismissal of permenent, probationary or at-will
employees

l

Demotion of a permanent employes

Demotion of permanent probationary or at-will
amployees

Suspension of & permanent employee .

Suspension of permanent, probaﬁonary or ar-will
employees - . -

Reduction | in salary for a permanent employee

Reduction in salary for permanent probaﬁonary or at-

| -will employees

Written reprimand of a permanent employse

Written reprimand of permaneut probananmy or ar-will
employees '

Dismissal of & probationary or at-will employse which
harms the smployee’s reputation and ability to find
future employment

Dismissel of a probationary-or at-will employee which -

herms the employes's reputation and ability to find
fuhire Lployment

Transfer of a permanent, proba‘aonary ar at-will
smployes for purpodes or;pumsl:ment

Denia! of promotion fot permanent, probatlonary or at-

| will employses on giounds other then:merit:”

[}

|

Other actions against a. permanent probationary or at-
.will employee that result in disadvantege, harm, loss or
hardship and impaot fiiecareer opporh.m:txes of the
smployes -

' Thus the Commission found that the admlmstratlve appeal would be requlred m the absence of

the test claim legislation When

a written reprimand; or

A permanent employee ig Cl.lS]:DlSSBCl demoted suspended reeewes & reductlon in pay or

e A probationary or at-will employee is drsnussed end the employee s reputauon and -
ability to obtadin future employment is harmed by the chsmlssel

Under these clrcumsta.nces the Commission determined that the. admmlstrauve appeal does not
constitute a new program or higher level of service because prior law requires such an appeeal
under the due process clause. Moreover, the Comrmsswn recogmzed that pursuant to

- Government ‘Code section 17556, subd1v1s1on (c),

the costs incurred in prowdmg the

administrative appeal in the Above circumstances wotild not constitute “gosts mande.ted by the
state” since the administrative appeal merely unplements the régiirements of the Umted States’

Constitution,

The Commission found, however, that'the due process clauses of the United States and
California Constitutions do not require an administrative appeal in the following circumstances:

Dismissal, demotion, suspension, salary reduction or written reprimand received by

probationary and at-will empldyees whose liberty interest aré not affected (i.e.; the
charges do not harin the employée’s reputation or ablhty to find future employment),

than merit; and

Trensfer of permanent, probationary and at-will employees for purposes of pumshment;

Denial of promotion for permanent, probauone.ry a.nd at-will employees for reasons other

Other actions against permanent, probationary and at-will employees that result in

disadvantage, harm, loss or hardship and impact the career opportunities of the employee.
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Thus, in these situations, the Commission found that the administrative appeal required by
Government Code section 3304 constitutes a new program or higher level of service and imposes
“costs mandated by the state” under Government Code section 17514,

Compensation and Timing of en Interrogation -

Government Code section 3303 describes the procedures for the interrogation of & peacs
officer. The procedures and rlghts glven to peace officers under section 3303 do nor apply to
* any interrogation in the normal course of duty, counsclmg, instruction, or informal verbal
admonition by a supervisor. In addition, the requiremests do not apply to an mvest1gat1on
concerned solely and directly with alleged crm:mal activities.”

Government Code section 3303, subdivision (a), cstabhshcs procedures for the tlmmg and
compcnsaucn of a peaceé officer subjsct to mvcshgatlon and interrogation by an employer. This
section requires that the mtcrrogatlon be conducted at-&'reasonable Hour, preferably-at & time
when the peace officer is om duty, or dunng the “ncrmal waking hours” of the peace officer,
unless the seriousness of the chstlgatlon Teqiiires otherwise. If the interrogation takes place
during the off-duty time of the peace. officer, the.peace officer “shall” be compensated for the
off-duty time in accordance with re gular department: ;prccedurcs

The claimant contended that Governmcnt Code section 3303 subdivision (&), results in the
- payment of overtime to the investigated employee and, thus, imposes reimbursable state
mandated activities. The claimant stated the followmg

“If a typicdl police dcpartmcnt worlks i 1n three ShlftS stich as thc Police .
Department for this City, two-thirds of the pohce force work hours [that are] not
consistent with the worle hours of Investigators inthe Internal Affairs section: -
Even in a smaller department without such a section, hours conflict if command
staff assigned to investigate works a shift different than the employees

investigated. Payment of overtime occufs to thc cmployccs mvcstlgatcd or those
performing the required investigatiofi, or g at least a potential risk to an cmploycr
for the time an employee is interrogated: pursuant to this section.” -

The Commission agrééd. Ccnduchng the mvcstlgatlon when the peace ofﬁccr is on duty, and |
compensating the peace officér for oﬁf-duty time in accordance with rcgular department
procedures are new rcquuemcnts hot previously’ 1mposcd on local agencies and school. d1strlcts

Accordingly, the Comrmssmn found that Government Code scc’uon 3303, subdivision (&),
constitutes a new program or hlghcr level of gervice under erticle XIII B, section: 6 of the
California Constitution and i 111‘1POSGS “costs mandated by the state” under Government Code

section 17514.

Notice Prior to Intcrrogahon

Government Code section 3303, subdlwsmns (b) and (c), require the employer; prior to,
interrogation, to inform and provide notice of the nature of'the mvcstlganon -and the identity of

all officers participating in the interrogation to thc cmployee

¥ Gov. Cods, § 3303, subd. (i).
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The Commission recognized that under due process principles, an employee with a property
interest is entitled to notice of the disciplinary action proposed by the employer.’® Thus, an
employee is required to receive notice when the employee receives a dismissal, suspension,
demotmn, reduction in salary or receipt of a written reprlmand Due process, however, does not
require notice prior to an investigation or interrogation since ‘the employee has not yet been”
charged and the employee’s salary and employment position have not changed,

Accordingly, the Commission found that providing the employee with prior notice regarding the

nature of the interrogation and identifying the investigating officers constitutes & new program or

higher level of service under article XIII B, section 6 of the California Constitution and imposes
““costs mandated by the stats” under Government Code section 17514. :

Tape Recording of Interro get1on ,

“The complete mterrogatlon of a pubho safety ofﬁcer may be recorded Ifatape
recording is made of'the interrogation, the public safety officer shall have access
to the tape if any further proceedings are contemplated or prior to any further
interrogation at & subsequent time. ... . The public safety officer being interrogated
shall have the right to bring his or her own recording device and record any and
all aspects of the interrogation.” (Emphas1s added.)

The claimant. contended that the act1v1ty of tape recording the interro gation and providing the
peace officer with the tape recording of the interrogation as specified in section 3303,
subdivision (g), constitute reimbursable state mandated activities. The claimant stated the
following:

“As shown above Government Code, section 3303 (g) allows the interrogation of
a peace officerto be tape recorded. The section is silent as to whom may record
the interrogation, and who may request that the session be recorded. In practice,
the employee will almost always request to record the interrogation. Asthe
employee desires to record same, the employer is faced with the requirement of
also tape recording the interrogation in order to assure that the employee’s tape is
not edited, redacted ot changed in ‘any manner, and to have a verbatim record of

the proceedings.”

At the hearing, Ms. Dee Contreras, Du‘ector of Labor Relations for the City of Sac1amento
testified as follows: "

“If the employee comes in and tapes, and, trust me, they all come in and tape, if
they're swom peace officers, their attormneys come in thh tapes, You wind up

- with two tape recorders on a desk. If they tape and we do not, then they have a
record that we do no have or we must rely on a tape created by the employee we
are 1nvest1gat1ng That would not be a wise cho1ce from the employer’s
perspectwe :

*® Skelly, supra, 15 Cal.3d 194,
*® Claimant's comments to Draft Staff Analysis.
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“If we take notes and they tape our notes are never going to be exactly the same
as the tape is going to be if it's franscribed, so we wind up with whit is arguably
an inferior record to the record that they have.”

“So it is essentially - - it says they may tape but the pre.ctwal apphoetmn of that
is: For everybody who comes in with a tape recorder to tape, which is v1rtually
every peace officer, we then must tape.’ 140 : -

The Department of Finance disagreed and contended that the test claim statute does not require
local agencies to tape the interrogation. The Department further contended that if the local
agency decides to tape the interrogation, the cost of providing the tape to the officer is required -
under the due precess clause.

Based on the evidence presented at the hearing, the Commission recognized the reality faced
by labor relations’ professionals in their implementation of the test claim legislation.
Accordingly, the Commission found that tape recording the iriterrogation when the employee
records the interrogation is a mandatory activity to ensure that all parties have an accurate
record, The Commission’s finding is also ‘consistent with the legislative intent to assure stable
employer employee relat1ons are continued throughout the state and that effestive services are
provided to the people.*!

The Commission also recognized that Govemment Code section 3303 subdivision (g), requires
that the employes shall have access to the tape if any further procéedings are contemplated or
prior to any further interrogation at a subsequent time. The Commissioh found that prowdmg the
employee with access to the tape prior to a further interrogation ata sub&equent time is a new
activity and, thus, constitutes a new program or higherlevel of service.

However, the Comimission found that providing the employee with access to the tape if further
proceedings are contemplated does not constitute & new program or higher level of setvicé when
the further proceeding is & disciplinary action protected by the due process clatise. Under ceftain
circumstances, due process already requires the employer to provide.an employee who holds
either & property or liberty interest in the _]Ob with the materidls upon wluch the disciplinary
action is based.

Accordingly, the Commission found that even in tlie absence of the test claim legislation, the due
process clause requires employers to provide the tape recordmg of the interrogation to the
employee when: :

e A permanent eriployee is dismissed, demoted suspended, receives a reduct1on in pay or
a written 1ep11mand or

» A probationary or at-will employes i is d1snuesed and the. empl Zee ] reputation and
ability to obtain future employment is harmed by the dismissal®’; and when

*® Angust 26, 1999 Hearing Transoript, page 18, lines 7—21.

*! This finding is conststent with one of the principles of statutory construction that “where statutes provide for
performance of acts or the sxerclse-of power or euthority by public officers protecting private rights or in public
interest, they are mandatory.” (3 Sutherland, Statutory Construction (5th ed. 1992) § 57.14, p. 36.) See also section
1183.1 ofthe Commission’s regulations, which provides that the parameters and guidelines adopted on & mandated
program shall provide & description of the most reasonable methods of complying with the mandate,

2 Skelly, supra, Ng, supra; Civil Service Assn., supra; Stanton, supra; Murden, supra.
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s The disciplinary action is based, in whole or in part, on the interrogation of the employee.

Under these circumstances, the Commission found that the requirement to provide access to the
tape recording of'the interrogation under the test claim legislation does not 1mpose A new
program or higher level of service because this activity was reqiired under prior law through the-
due process claiise. Moreover, pursuant to Government Code section 17556, subdivision (c), the
costs incurred in providing access to the tape recording merely impléments the requirements of
the United States Constitution.

- However, when the further proceeding does not constitiite a disciplinary action protected by due |

process, the Commission found that providing the employee with access to the tape is a new
activity and, thus, constitutes a new program or higher level of service. :

In sum, the Commission found that the following activities constitute reimbursable state -
mandated activities: '

o Tape recordmg the interrogation when the employee records the interro gatlon ~

o Providing the employee w1th access 1o the tape prior to any further interro gation at a
subsequent tithe, or if any further proceedings are contemplated and the further
proceedings fall within the following categones : '

(a) The further proceedmg is not a disciplinary actlon

(b) The further proeeedmg isa d1smlssa1 demotion, suspension, salary reduction or
written reprimand received by a probationary or at-will employe¢ whose liberty
interest is not affected (i.e., the charges supporting the dismissal doe not harm the
employee’s reputation or ability to find future employment);

(c) The further proceeding is a transfer of'a permanent, probationary or at-will employee
for purposes of punishment; :

(d) The further proceeding is a denial of promotlon fora permanent probationary or at-
will employee for reasons other than ment

(e) The further proceeding is an action agemst a permanent, probationary or at-will .
employee that results in disadvantage, harm, loss or hardship end impacts the career
of the employee.

Documents Provided to the Employee

Government Code section 3303, subdivision (g), also provides that the peace officer “shall”-be
entitled to a transcribed copy of any interrogation notes made by a stenographer or any reports or
complaints made by investigators or other persons, except those that are deemed to be
confidential.

The Department of Finance and the SPB contended that the cost of providing copies of
transcripts, reports and recordings of interrogations are required under the due process clause
and, thus, do not constitute a reimbursable state mandated program.

In Pasadena Police Officers Association, the California Supreme Court analyzed Government
Code section 3303, noting that it does not specify when an officer is entitled to receive the
reports and complamts The court also recognized thét section 3303 does not spec1ﬁca11y
address an officer’s due process entitlement to discovery in the event the officer is charged with
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misconduct,” Nevertheless, the court determined that the Legislature intended to require law
-enforcement agencies to disclose the-reports and complaints to an officer under investigation
only ajter the ofﬁcer § interro ga.t1on a4

The Commission recogmzed that the court’s decision in Pasadenad Police Officers Association is
consistent with due process principles. Due process requnes the employer to provide an
employee who holds either a property or liberty interest in the job with a copy of the charges ‘and
materialg upon which the dlsclphnary action is based when the officers charged with.

misconduct.** .
- Accordingly, even in the absence of the'test;claim, legislation, the Commission found that the due
process clause requires the employer to provide a copy of all investigative materials, including
non-confidential complaints, reports and charges when, as a result of the interrogation;

s A permanent employee is dismissed, demoted, suspended receives a reduction in pay or
" B written reprimsnd; or '
o A probationary or at~will employee is dismissed and the employee’s reputation and
ability to obtain future employment is harmed by the dismissal.

Under these’ clrcumstances, the requirement to produce documents under the test claim
legislation does not impose a new program or higher level of service because this activity was
required under prior law through the due process clause. Moreover, the Commission recognized
that pursuant to Government Code section 17556, subdivision (¢), the costs incurred in providing
the investigative materials in the above circumstances would not.constitute “costs mandated by
the state” since producing such documentation: merely implements the requirements of the
United States constitution,
However, the Commission found that the due process clause does not require employers to
produce the charging documents and repetts when requested by the officer in the followmg
circumstances: - :

(a) When the investigation does not result in disciplinary action; and
(b) When the investigation results in:

» A dismissal, demotion, suspenswn salary reduction 01 written teprimand recelved by
& ptobationary or at-will empldyee whose liberty ititerest is nor affected (i.e.; the
charges supporting the dismissal do not harm the employee’s reputation or eb1l1ty to

find future employment);

s A transfer of a permanent probationary or at-wﬂl employee for purposes of
punishment;

¢ A denial of promotion for a permanent probatlonary or at-will employees for reasons
other than merit; or

! Pasadena Police Oﬁ"cers Assn v. City ofPasadena (1990) 51 Cal 3d 564, 575 (Exhibit A, Bates page 0135).

4 Id, gt 579.
43 Skally, supra.
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e  Other actions against a perrna.nent, probatmnary or at-wﬂl employee that result in ‘
disadvantage, harm, loss or hardship and impact the.carser opportumt1es of the

: employee

The Department of Finance and the Ste.te Personnel Boerd dlsegreed w1th th1s conclusion. They
contended that “State civil service probationary.or at-will employees are entitled to [the due
process tights prescribed by] Skelly . . . . by the State Personnel Board” to the charging
documents and reports and, thus, Government Code section 3303, subdivision (). does not
constitute a reimbursable state maridated program with’ respect to these employees ‘However,
they cited no authortty for this proposition.

The Department of Finance and the State Personnel Board also oontended that Government Co de
section 3303, subdivision (g), does not constitute a reimbursable state mandated program wher a
permanent employee is transferred based on their essertion that & transfer is covered by the due °
process clauge. Ag noted: earller, the Commission d1sagreed with this contention: and found that a
permanent employse does rot enjoy the nghts prescnbed by the due proeess ‘clause when the :
employee is transferred, . : Coe

. Accordingly, in the circumstances described ebove the Commission found thiait produomg the
documents required by Government Code section 3303, subdivision (g), constitutes a new
program or higher level of service and imposes “costs mandated by the state” under Government
Code section' 17514, o

Representation at Interrogation

Government Code section 3303 subd1v1s1on (i), provides that the peace officer *shall” have the
right to be represented during the interro gat1on when a formal written statemnent of charges has
‘been filed or whenever the interrogation focuses on matters that are likely to result in punitive
action. : : :

The claimant oontended.that Government Code section 3303, subdivision (i), results in
~ reimbursable state mandated activities since additional professional and clerical time is needed to
schedule the interview when the peace officer asserts the right to representation;

The Commission disagreed with the claimant’s contention. Before thé enactmeit of the test
claim legislation, peaoce officers had the sams right to representatlon undér Govermnent Code
sections 3500 to 3510, also khown &sthe Meyers-Mihas-Brown Act (MMBA} The MMBA.
governs labor management rélations in Califdtnia local goverriments, incliding labor reldtions
between peace officers and employers.*®

» Government Code section 3503, which was enacted in 1961, provides that employes
organizations have the right to represent their members in the1r employment relations with public
agencies, The Califortia Supreme Cotirt analyzed séétion 3503 in Civil Service dssociation v.
City and County of San Francisco, a case involving the suspension of eight civil service
employees. The court recoghized an employee 8 nght to representatlon under the MMBA in
disciplinary actions. :

“We have long recogmzed the right of a public employes to have his counsel .
represent him at disciplinary heanngs (Steen V. Board of szzl Service C’ommr

*® Santa Clara County Dist. Attorney Investigators Assn. v. County gf Santa Clara (1975) 51 Cal.App.Bd 255.
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(1945) 26 Cal.2d 716, 727; [Citations omitted.]) While Steen meay have dealt with
representation by a licerised attorney, the right to representation by a lebor
organization in the informal process here involved seems to follow from the right
to representation contained in the Meyers-Milias-Brown Act and the right to
representation recognized in Steen,’*’

Peace officers employed by school districts have similar rights under the Educa’uonal
Employment Relations Act, beginning with Government Code section 3 540

Besed on the foregomg, the Commission found that the right to representatlon at the .
interrogation under Government Code section 3303, subdivision (i), does not constitute a new
program or higher level of service under article XIII B, section 6 of the California Constitution.

Adverse Comments in Personnel Flle

Government Code sections 3305 and 3306 provide that no peace officer “shall” have any adverse
comment-entered in the ofﬁcer g'personne] file without the peace officer havihg first read and

signed the adverse comment.*® If the peace officer refuses to sign the adverse comment, that fact

“shall” be noted on the document and signed or initialed by the peace officer. In addition, the
peace officer “shall” have 30 days to, file a written response to any adverse comment etitered in
the personnel file, The response “shall” be attached to the adverse comment.

Thus, the Commission determined that Government Code sections 3305 and 3306 impose the
following requirements on employers:

.» To provide notice of the adverse comment;’

s To prov1de an opportumty 1o rev1ew and sign the adverse comment;
s To prov1de an opportumty to respond to the adverse comment mthm 30 days; and

-« Tonote on the document that the peace officer refused to sign the adverse comment and
to obtain the peace officer’s signature or initials under such circumstances.

The claimant contehded that coutity employees have a pre-existing statutory right to inspect and
respond to adverse comments contained in the officer’s personnel file pursuant to Government
Code section 31011, The claimant further stated that Labor Code section 1198,5 provides city
employees with a pre-existing right to review, but not respond to, adyerse comments, Thus, the
claiment contended that C-‘rovernment Code sections 3305 and 3306 constitute a new program or
higher level of service under arncle XIII B, section 6.0f the Callforma Constltutmn

Y Civil Service Assn., supra, 22 Cal.3d 552 568

. "8 Government Code section 3543.2, wh1ch was added in 1975 (Stats, 1975, c. 961) proV1des 'that school district
employees ara entitled to representamon relatmg to wages, hours of employment, and other terms and conditiens of
employment, ‘

** The court in Aguilar v. Johnson (1988) 202 Cal App.3d 241 249-252 held that an adverse comment under
Government Code sections 3305 and 3306 include comments from law enforcement personne] and citizen
complaints, ‘

*® The Commission found that notice is required since the test claim leglalatlon states that “rio peacs officer shall
heve any adverse comment entered in thé officer’s personnel fils withoiit the peace oﬁ" foek having first read and
signed the adverse comment,” Thus, the Commission found that the officer must receive notice of the comment

before he or she can read or sig'n the doocument,
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As described below, the Commission found that Government Code sections 3305 and 3306
constitute a partial reimbutseble stete mandated pro gram.

Due Process

Under due process prmclples, En employee w1th B prcperty or lrbcrty interest is entltled to notice
and an opportunity to respond either orally or in writing, pnor to the disciplinary action
proposed by the employer.’ If the adverse comment results in the deprivation of employment.
through dismissal, suspension, demotion, reduction in pay or written teprimand for a permanent:
peace officer or harms the officer’s reputation and opportumty to find future employment then
the provisions of the test claim legislation which requrre notice end ani opportu.mty to review and
file a written response are already guararifeed under the due process claise.”? Under such
circumstances, the Commission found that the notice, review and response requirements of
Government Code sections 3305 and:3306 do not constitute a-new program or higher level of .
service pursuant to article XIII'B, section 6 of'the California Constitution. ‘Moreover; the
Commission récognizeéd-thet pursuant to Government Code'section 17556, subd1v151on (c), the
costs incurred in providing notice and an- opportumty to respond do not impose “costs mendated
by the state”, , : L

However, the Commission found that under circumstances where the adverse comment affects -
the officer’s property or liberty interest as described above, the following reqmrements imposed
by the test claim leglslanon are not requ.u'ed by the due process.clause: .

. Obtannng the sigriature of the- peace ofﬁcer ol the adverse comment or

» Noting the p _ce‘oﬁﬁcer S re': ‘ adverse comment and obtain thc peace
officer’s signatitre or initials under such czrcumstances '

The Department of Finance and the State Perscnnel Board stated the fcllowmg “If the adverse ,
comment can be ccnsr leted a ‘written repr, jand ‘however, the POBOR required ‘notice’ and
the ‘opportunity to' reSpond’ may already be required by due process. The extent of due process
due an employee who suffers an official reprimand is not cntlrely clear ,

The Commission agreed that if the adverse comment résults in, or is considered a written
reprimand, then notice and an opportunity torespond is already fequired by the due’ process
clause and ave not reimbursable state m ,_dated actlvxtles Howevcr, due process does not
require the local agency to obtain the sigr '
note the peace officer’s refusal to srgn €
signature or initials tnder such circumstdnces. Accordingly, the Cornrmssion fourid that these
two activities required by-the test claiffi’ 1eg1slat10n when ah adverse comment 1§ received ’
constitute a new program or higher level of service and i impose “costs mandated by the state”

under Government Code section 17514 even where there is duc process. protection.

The Legislature hag also established protections for local public empléyees similar to the’
protections required by Government Code sections 3305 and 3306 in statutes enacted prior to the
test claim legislation. These statutes are discussed below. :

5\ Skelly, supra, 15 Cal3d 194,
5% Hopson, supra, 139 Cal.App.3d 347.
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Existing Statutomg Law Relaz‘mg to Counties

Government Code section 31011, enacted in 19’74 5 estabhshed rev1ew and response protectlons
for county employees. That section provides the followmg

“Every county employee shall have the right to inspect and review any official
record relatlng to his or her performatice as an employee Gt to & grievance
concerning the empldyee which is kept or maintained by the county; prov1ded

- however, that the bodrd of supervisors of any county may exempt letters of
referenoe from the prov1s1ons of this sectlon -

The eontents of sueh records shall be made avarlable to the employee for
inspection and review at reasonable mterva.ls clurmg the regular business hours of
the county.

The county shall provide an opportunity for the employee to respond in writing,

or personal interview, to any information about which he or she disagrees, Stuch
-response shall become a permanent part of the empléyee’s petsonnel record: The

employee shall be responsible for providing the-writteti responses to be included

as part of the employee’s permanent personnel record.

This section does not clpply 1o the records of an employee rélating o the
investigation of a possible criminal offerise.” (Emphasm adcled )

Therefore, the Commission determined that under existing law, countles are reqmred to provrde
* & peace officer with the opportumty to rev1ew and respond to an adverse- eomment ifthe

offense, the Comxmssuon foumd that the followmg act1v1t1es requued‘by the tes’c claim _}eglslatlon
were not requited-infler existing law: : .

oY

* Providing notige of the adverse eomment and A
» Obtaining the signature of the peace ofﬁeer on the adverse comment or.

 Noting the peace officer’ s refusal to slgnxt_he adverse commen’c on tl're document and
obtaining the s1gnature or 1mt1als of tbe peace ofﬁcer u.nder suoh oiroums‘canoes

Accordmgly, the Com:mssron found that the above act1v1t1es conshtute & new program or higher
level of service and impose “costs ‘mandated by the state" under Government Code section -
1751 4

Furthermore, the Commission found-that when the adverse comtnent does relate to the
investigation of a possible criminal offense, the following activities constitute a new program or

33 Stats, 1974, c. 315.

' *! The Commission found that Government Code section 31011 does #of impose & notice requirement on counties
aince section 31011 does not require the county employee to review the comment bgfore the comment i 1s plaoed in -
the personne! file,
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higher level of service and impose “costs mendated by the state” under Government Code
section 17514:

. Providing notice of the adverse comment;
* Providing an 6ppominity to review and si gn the adverse comment; and
* Obtaining the signature of the peace officer.on T.he adverse comment; or

» Noting the peace officer’s refusal to sign the adverse comment on the document and
obtaining the signature or initials of the peace officer under such circumstances.

Existing Statutory Law Relating to Cities and Special Districts

Labor Code section 1198.5, enacted in 1975, established review procedurés for public ,
employees, including peace officers employed by a city or special district. At the time the test
claim legislation was enacted, Labor Code section 1198.5 provided the following:

“(a) Every employer shall at ressonable tlmes and at reasonable intervals as
determined by the Labor Commissioner, upon the request of an employee, permit
that employee to inspect such personnel files which are used or have been used to
determine that employee’s qualifications for employment promotion, additional -
compensation, or termination or other disciplinary action.

(b) Each employer subject to this section shall keep a copy of each employee’s
personnel file at the place the employee reports to work, or shall make such file -
available-at such place within a reasonable period of time after a request therefor
by the employee. 4 public employer shall, at the réquest of a public employee,
permit.the employee to inspect the original personnel files at the location where
they are stored at no loss of compensation to the employee.

(c) This section does not apply to the records of an employee }elaz‘zng to the
investigation of a possible c¥iminal offense. It shall not apply to letters of
reference,

t

(d) If a local agency has estabhshed an independent employee relations board or
comumission, any matter or dispute pertammg to this section shall be under the
jurisdiction of that board of commission, but an employee shall not bs prohibited
from pursuing any available jildicial remedy, whether or not relief has first been
sought from a board or commission.

(e) This section shall apply to public employers, including, but not limited to,
every city, county, city and county, district, and every public and quasi-publi¢
agency. This section shall not apply to the state or any state agercy, and shall not
apply to public school districts with respect to employees covered by Section

' 44031 of the Education Code. Nothing in this section shall be construed to limit
the rights of employees pursuant to Section 31011 of the. Government Code or -

5_5 Stats, 1975, ¢. 908, § 1.
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Section 87031 of the Education Code, or to provide 2006as by a public safety
employee to confidential preemployment information.’ @mphams added.)

Therefore, the Commission determined that under existing law, cities and special districts are
required to provide & peace officer the opportunity to review the adverse comment if the
comment does not relate to the investigation of a poss1b1e criminal offense.’” Under such =~
circumstances, the Commission found that the review provisions of Government Code sections
3305 and 3306 do not constitute & new program or higher level of service.

However, even if the adverse comment does not relate to the investigation of a possible criminal
offense, the Commission found that the following activitiesrequired by the test claim legislation
were not required under existing law:

» Providing notice of the adverse comment;
* Providing an opportunity to respond to the adverse comment within 30 days; and ;
* Obtaining the signature of the peace officer on the adverse comment; or

* Noting the peace officer’ s refusal to sign the adverse comment on the docurnent and
obtaining the signature or mmals of the peace officer under such circumstances.

Accordingly, the Commission found that the above activities constitute a new program or higher -
level of service and impose “costs mandated by the state” under Government Code section
17514.

Furthermore, the Commission’ found that when the adverse comment does relate to the
investigation of a possﬂ:le oriminal offense, the following activities constitute a new program or
higher level of service and 1mpose “costs mandated by the state” under Government Code
section 17514: T s

e Providing notice of the adverse comrnenr;
e Providing an eppormniscy.te review and s1gn the adverse comrment;

~* Providing an opportunity to respond to the adverse comment within 30 days; and -
* Obtaining the signature of the p'eaCe officer on- the adver'se comutient; or

 Noting the peace officer’s refusal to 51gn the adverse comment on the document and..
obtaining the s1gna1:ure or 1mt1als of the } peace officer under such crrcumstances

FExisting Statutory Law Relating to School Districts

Education Code section 44031 establishes notice, review and response protections-to peace
officers employed by school districts. Section 44031 provides in relevant part the following:

3¢ Labor Code section 1198.5 was amended in 1993 to delste all provisions relating to local public employers (Stats,
1993,.c. 59.) The Legisiature expressed its intent when enactmg the 1993 amendment “to relieve local entities of the
duty to incur unnecessary sxpenses,.

37 The Commission found that Labor Code section 1198.5 does not impose & notios requirsment on counties since
section 1198.5 does not require the city or special district employee to review the comment before the comment is-
placed in the personnel file.
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“(a) Materials in personnel files of employees that may serve as a basis for
aff'ectrng thé status of their employment are to be made available for the
inspection of the person involved. *

“(8) Information of a derogatory naz‘ure, evcept [ratings, repurrs, or records that
were obtained in connection with a promotional examination], shall not be
entered or filed unless and until the employee is given notice and an opportunity
to review and comment thereon.- An employee shall have the right to enter and
have attached to any derogatory statement his own connnents thereon..
(Emphasis added.)

Education Code section 87031 provides the same protectmns to community college distriot
employees.* :

Therefore, the Commission determined that existing law, codified in Education Code sections
44031 and 87031, requires school districts and community college districts to provide a peace
officer with notice and the opportunity to review and respond to an adverse comment i/'the
comment was not obtained in connection with a promotrona.l examination. Under such
circumstances, the Commission found that the notide, réview and response provisions of
Government Code sections 3305 and 3306 do not constitute & new program or higher level.of

service.

However, even when Education Code sections 44031 and 87031 apply, if the adverse comment
was not obtained in connection with a promotional examination, the Commission found that the
following activities required by the test claim legislation were not required under existing law:

e Obtaining the signature of the peace-officer on the adverse comment; or-

 Noting the peace officer’s refusal 1o sign the adverse comment on the document and
obtaining the signature or initials of the peace officer under such circumstances.

™ Accordingly, the Commission found that the above activities ‘icon‘stitute & New program or highér
level of service and impose “costs mandated by the state” under Government Code section .
17514, ‘ '

- Furthermore, the Commission found that when the adverse comment is obtained in connection
with a prornotronal exam.tnatron, the following activities constitute a new program or-highef level
of service and impose “costs mandated by the state” under Government Code section 17514:

» Providing notice of the adverse comment

e Providing an opportunity to review and sign the adverse comnrent;; .

e Providing an opportunity to respond to the adverse cornment within 30 days; and
e Obtaining the signature of the peace officer on the adverse commerit; or

s Noting the peace officer’s refusal to sign the adverse comment on the docurient and
obtaining the signature or initials of the peace officer under such circumstarces.

58 Bducation Code sections 44031 and 87031 were derived from Educatlon Code section 13001.5, which was -
riginally added by Statutes of 1968, Chapter 433,
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CONCLUSION

Based on the foregoing analysis, the Commission concluded that the test claim legislation
constitutes a partial reimbursable state mandated program pursuant to article XIII B, section 6 of
the California Constjtution for the following reimbursable act1v1t1es '

1.

Providing the opportunity for an administrative appeal for the followmg d1sc1plmary actions

(Gov. Code, § 3304, subd, (b)): | .

¢ Dismissal, demotion, suspension, salary reduction or written reprimand recetved by
probationary and at-will employees whose liberty interest are not affected (i.e;; the
charges supporting & dismissal do not harm the employee’s ‘reputation or abtl_tty to find
future employment);

o Transfer of permanent probationary and at-will employees for purposes of punishment;

* Denial of promotion’ for permanent ‘probationary and at—wﬂ_l employees for reasons other
than merit; and v : .

e Other actions aga.tnst permanent probat1onary and at-w1l_l employees that result in
d1sadvantage, harm, loss or hardship and unpaot the career opportunities of the employee.

Conductmg an interrogation of & peace officer Whlle the officer is on duty, or compensating
the peace officer for off-duty time in accordance with regular department procedures. (Gov.
Code, § 3303, subd. (a),) .

Providing prior notice to the peace officer regardmg the nature of'the mterrogahon and
identification of the investigating officers. (Gov. Code, § 3303, subds. (b) and (c).)

Tape recording the interrogation when the employee records the interro gat1on (Gov. Code §°
3303, subd. (g).) :

Providing the employee with access to the tape priorto any further interro gatlon at a

" subsequent time, or if any further proceedings are contemplated and the further proceedings

fall within the followmg oategones (Gov Code, § 3303, subd (8):
.(a) The further proceeding is not a disciplinary action;

(b) The furthet proceeding is a dismissal, demotion, suspension, salary reduction or:
written reprimand received by & probationary-or at-will employee whose liberty."
interest is rot affected (i.e., the charges supporting the dismissal doe not harm the
employee’s reputation or ab1l1ty to find future employment),

(c) The further proceeding is a transfer of a permanent, probatmnary or at-w1ll ernployee
for purposes of punishmerit;

(d) The further proceeding is a- demal of promotion for a permanent probationary or at-
~ will employee for reasons other than merit; .

- (e) The further proceeding is an action against a permanent, probatlonary or at-will |
employee that results in d.tsadvantage harm, loss or hardship and impacts the career

of the employee.

6. Producing transcribed copies of any notes made by a stenographer at an interrogation, and

reports or complaints made by investigators or other persons, except those that.are deemed '
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confidential, When requested by the officer i in the following circumstances (G‘ov Code,
§ 3303, subd. (g)): :

(2) When the investigation does not result in disciplinary aotlon and

(b) When the 1nvest1gat10n results in:

A dismigsal, demotlon, suspenswn salary reduction or written reprimand reoelved
by a probatlonary or at-will employee whose liberty interest is not affected (i.e.;

the charges supporting the dismissal do not harm the employee s reputation or
ability to find fitture employment);

| A transfer of & permeanent, probat1onary or at-will employee for purposes of

punishment;

A denial of promotion for a perm'anent,'probeitionm'y or at-will employee for
reasons other than merit; or

Other actions a.gamst a permanent probet1onary or at-will employee that result in

disadvantage, harm, loss or he:dshlp and impact the career of the employee.

6. Performing the following activities upon receipt of an ‘adverse comment (Gov. Code §§ 3305

and 3306):

School Districts

(8) If an adverse comment results in the deprivation of employment through dismissal,
. suspension, demotion, reduction in pay or written reprimand for a permanent peace
officer, or-harms the officer’s reputation and opportunity to find future employment
then schools are entitled to reunbursement for:

Obtaining the signature of the peace officer on the adverse comment; or

Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances. : ‘

(b) If an adverse eomment 5 obtained in conhection with a promotmnal examination,
then school districts are entitled to reimbursement for the folIOng activities:

Providing notice of the adverse comment;
Providing an opportunity to review. and sign the adverse comment;
Prov1dmg an opportumty to respond to,the adverse comment w1th.m 30 dﬂys and

Noting fhe peace officer’s refusal to sign the adverse comment on the document
and obtaining the. signature or 1mt1als of the peace ofﬁcer under such
circumstances. :

(c) If an adverse comment is #ot obtained in connection withi a promoctional examination,
then school districts are entitled to reimbursement for:

Obtaining the signature of the peace officer on the adverse comment; or
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» Noting the peace officer’s refusal 1o sign thé adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.

Counties

(a) If an adverse comment results in the. deprivation of employment through dismissal,
suspension,’ demotion, reduction in pay or written repnmand for a permanent peace
officer, or harms the officer’s reputation and opportunity to-find 'future employment,
then counties are entitled to reimburserent for:

e Obtaining the signature of the peace officer on the adverse cornrnent or

* Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.

(b) If an adverse comment i related to the investi gation of a posmble criminal offense,
then’ countles are ehtitled to relmbursement for the: following ac’uvmes'

e Providing notice of the adverse comrhent;
» Providing an opportunity to review and sign the adverse comment;
« Providing an opportunity to respond to the advelse comment within 30 days and

e - Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the 31gna1:ure or 1n1t1|als of the peace ofﬁcer undér such
circumstances, : : . ‘

(c) If an edverse comment is not related to the inch”cliéaﬁon ofa poésible criminal
offense, then counties are entitled to reimbursement for the following activities:

e Providing notice of the adverse comment; and
o Obtaining the':signamrc of the peace officer on the adverse oomrnent' or
» Noting the peace officer’s refusal 1o sign the adverse comment on thc document

.and obtan:ung the s1gnature or 1mtlals of the peace officer under such
circumstendes. -

Cities and Special Districts

suspension, demotion, reductlon in pay or written reprimand for a permanent peace
. officer, or harms the officer’s reputation and opportunity to find future employment
then cities and spec1al districts are entlﬂed to reimbutsement for:

s (Obtaining the signature of the peace officer on the adverse comment; or

e Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
cir ctunstances
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(b) If an adverse comment is related to the investigation of a possible criminal offanse,
then cities and special districts are entitled to reimbursement for the following
activities:

Providing notice of the adverse comment;
Providing an opportunity to review and sign the adverse cominent;
Providing an opportunity to respond to the adverse comment within 30 days; and

Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances,

(c) If an adverse comment is not related to the investigation of a possible criminal
offense, then cities and special districts are entitled to reimbursement for the
following activities:

Providing notice of the adverse comment;
Providing an opportunity to respond to the adverse comment within 30 days; and
Obtaining the signature of the peace officer on the adverse comment; or

Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace ofﬁcer under such
circumstances.
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10
11
12
‘13
14
‘1
16
17
18
15
20
21

22

23

24

25

26

27

All those in favor indicate with "aye."

(Affirmative Response by Several Commission Members.)
CHAIRPERSON PORINI: Opposed? |

(No gﬁdible reéponse:)

CHAIRPERSON PORINI: All right. That whittles down

our agenda significantly.

MS. HIGASHI: This brings us to Item 2, which is the
test claim hearing on the Peace Officers Procedural Bill of

Rights.

Camilie Shelton, of our staff, will present.this
item. | |

MS. SHELTON: Good mornipg.

This is a test claim filed by the City of

Sacramento. The test claim legislation provides procedural

protection to peace officers employed by local agencies and

school districts wﬂen a peace foicer is interrogated bydthe
employer is facing punitive action or receives an adverse
comment . ‘ |

All partieéiagree that the test claim legislation
imposes some of the notice and hearing protections to
employees that are required by the due procegs clauée of the
United States and California Constitution.

The Commission has required to analyze this

connectlion between a due process clause and a test claim

legislation in order to determine that the activities

required by the test claim legislation constituted a new
program of a higher level of servide and to determine whether

those activities impose costs mandated by the state; however,

Vine, McKinnon & Hall (916) 371-3376
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the pértiés dispute how far the §ua praocess clause goes and

when the reguirements of the test claim legislation kicks in.
The main issues in dispﬁte are bulieted on pages A-2

and A-3 in theiExecutive Summary! Staff recommends that

the Commission approve the test claim for the activities

identified 6n pages A-3 through A-6 of the staff analysis.
Will the parties. please state thelr names for the

record. -

MS. STONE:. My name i1s Pamela Stone. I'm here on
behalf of the City of Sacramento. |
A MS. CONTRERAS: Dee dbntrerés, Director of Labor
Relations for the City of Sacramento.
MR. TAKACH: Edward Takach, T-a—k—a-c-ﬁ, Labor
Relations Officer of the City of Sacramento,

MR. BURDICKX: Allan Burdick on behalf of the

California Cities' 8B 90 Service.

MS. STEIN: I'm Elizabeth Stein. I'm staff counsel

representihg the State Personnel Board.

MR. SHINSTOCK: Joseph Shinstock representing the

‘Department of Finance.

MR. APPS: Jim Apps with the Department of Finance.
CHAIRPERSON PORINI: All right. |
Do we need to do any.swearing in of our witnesses?
MS. HIGASHI: yes, we do.

Will all of .the witnesses please raise their right

hand: v ,

Do you solemnly swear or affirm that the tesgtimony .

which you're about to give to the Commission is true and

Vine, McKinnesm T (916) 371-3376
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correct based upon your personal knomledge, information or
belief? | |
| (Unanimous affirmative response by the witnesses.)
MS.'HIGASHi: Thank you.
MS. STEIN: Good morning Madam éhairman{ Members of
the Commission. Our preeentation'is going to start with
Ms. Dee Contreras,'who is the'Director.of Labor Relations for
the City of Sacramento; and we're all available here to
answer any questions your Commission may have.
, CHAIRPERSON PORINI Thank you
MS. CONTRERAS: By way of background I've been‘
involved with laborfrelations for the city for a little over

nine years and I've been director for the past four. Before

that, I was a labor relations repreeentative, and I was the

person aSEigned to the police department so I was involved
with police dlSClpline matters and intimately involved Wlth
the actiVitiee that are involved with POBOR here.

| And Ed is my senior staff WhO is ourrently assigned
to the police department, who: hae been dealing with them
gince I left and also has a background in law enforcement
having been a police officer himself in the past 80 he is
also familiar with and has been representing both employees
and the management side, in terms of police departmenta, for
in excess of ten years now. |

The City of Sacramento is not a particularly large

jurisdiction, as the state goes, but we " do have a relatively

active Internal Affairs Department proceesing somewhare in

the neighborhood of 80 cases a year and performing hundreds

Vine, McKinnon & Hall (9}5) 371-3376
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of Internal Affairs' interviews a year. So the impact of

this legislation, if it has any impact at all in the I.A.
process, i1s substantial, when you start looking at that .

Ag a small department, we generally haﬁe three
sergeants who are'assigned to Internal Affairs, And we're
talking about hundreds of interviews, so the impact on people’

and their jobs is substantial. And we actually implement 40

. Or more police disciplines a year.

We can- have active years in which one complaint --
one complaint resulted in 67 disciplines related to that

specific, single case. So when we say 80 cases, that doesn't

mean 80 people are involved, it could be significantly more -

than that, who wind up being reviewed in the course of that

procesgs.

It'é’important to distinguish the‘things that are
required bx\Skelly and due process, and we récdgnize that
those thingé exisf outside of the.requiréments of PCBOR, but
they.first require a property interest in the job. The
reagson the public employer has those mandategﬂapd those
regquirements is because whén public employmenp; when it is
career or permanent or whatever the title thé.entity giveé
it,.is given to peopie, it is presuméd that a propeft&lright
attaches to it and that employment will coﬁtinue unless

something serious happens. And then, because we are a public

jurisdiction, we are required to give them due process in

order to allow them to defend their property interest in

their job.

By definition, that means employees with no property

Vine, McKinnon & Hall (38916) 371-3376
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interest don't have those rights. And, yet, POBOR mandates

thoéé rights, in terme of all'swo;n police officers. So all

sworn;peace cfficers i1z what the statute uses.

POBOR '-- excuse me, Skelly and due procedgsg require a
fact-finding investigation, always a good practice, notice
énd opportunity to the person who is being disciplined, if
they are disciplined.’ There is 'no requirement to provide
iﬁformatipn to an employee who,'as a regult of an
investigation, isg not discipiined, but there are gituations
in which POBOR requires, in fact, that they be éiven_
infdrmation that would not otherwise be -- they would not
otherwise be entiﬁled to.

Skelly does not apply, as I said, to probationary
and at-will employees, and it does not arise for reprimands
or suséensions of short duration. The Skeily case itself”
involved a termination, but, as you knﬁw, decisione like that
ﬁre reinterpreted by the courts regulérly. And.the:e are
cases that indicate, foruexampie, suspensions of five and

posgibly even 10 days do not reguire the same protections as

.does Skelly. 8o there's some question-aé‘to where those

righte arise.

In the City- of Sacramento, letters of réprimand do
not require that we prqvide information to the emﬁldyée:
They don't get a Skelly package in the city. We don't issue
an intent letter. In ndrmal discipline, under Skelly, you
issue an intent letter that says, "Thisz 1s what we're gding
to do. You have a Skelly hearing, which is a review proCéssf

an informal review, prior to tha impléementation of final
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discipline;"

,And, the city, we then issue a separate, finali
disciplihe letter that variés by jurisdiction. But, in the
local_entitiesr when you talk about what the impact this has
on cities, counﬁies, local jurisdictione, agencies, JPASs,
Joint Powers Agenciés/Administfations, those are all publia
entities, there are hundreds, perhaps thousands, of'themﬁin
the State of California that are impacted by this, if they
have peace officers Working in those‘jurisdictions, as do

most cities and counties.

Ag a practical matter, it doesn't apply for us, in

- terms of reprimands, absent POBOR, and POROR creates some

greater rights in those areas. There's no obligation, in a
normal interview, to notify the person of what it is you're
investigating. We can call in, and do, miscellaneous
émplbyees in the City of Sacraﬁento and>begin'an
investigaticn, a féct—finding procesé, without telling them
what it is, what the com@laint ie, what it is we're locking,

for, what it is we're going after.

You can't do that with peace officers. You have to

notify them what it is you're investigating, what the
complaint is about. It becomes complicated, because, if you

give them the name of the complainant, you create other

‘problems as you go through this process.

So, as ypou can Bee, it's much more sensitive and

creates a greater burden. It substantially increases the

burdeng on the local government, in terms of the right'tb

know, the nature and area of the investigation. It also

Vine, MoKinnon & Hall (916) 371-3376
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hampers the inveStigative‘prodeas, because, when you give a
person information before that you get -- before you are
allowed to interrdgate them, it allows them an opportunlty to
create, reflect or refresh facts that mlght have come out
differently in a straightforward investigation where they .

didn't know what it is you were locking for or at.

Thére's a limitation on the number of interrogators

you can have with the employee at a given time, which can

impact your investigation and can make a difference, in terms
of the kinds of queétioning that goes omn. o

They have a right to a transcript of a prior
interview before there's an additional interview. That
can -- if you are interviewing a large number of people and

you reinterview the employee after you've interviewed

intervening witnesses, 'that that means 1if you are taping you '

have to, in essence, re-transcribe the process. And I'1ll
talk about taping a little bit more in a second.

They have a right of review for at-will employeses.
POBOR creates protectiéns up to the.le&el‘of the Chief of
Police. I'm not sure that, when the Legislature did this,
they intended to protect Chiefs of Police in'the'city of

Sacramento.

Our current police chief, for example, who never

worked as a civil service employee in the Clty, has no rlght,

whatsoever, to return to any other classification and ig an

at-will employee. By that, in the normal context of law in

the State of Qalifdrnia, he can be released for any reasom Of

no reason, as long.as it's not an illegal reason, and that's

Vine, McKinnon .916) 371-3376
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and they see it as an integral part of their ongoing job

‘'ways, but the practical matter is: There 1s an impact of

the end of his employment
on the other hand, he has POBOR rights which gives

him substantially greater rlghts than he would have as an
at- Will employee In fact, in a major dispute with some
employees Who may, some day, be.managers, their biggest
concern is: They want a detinition of an administrative
review process that will be,mandated‘for POBOR managsrs,
should they become managers, because they know what their
civil protections are.

| 'And it's been an interesting struggle to try and
deal with’them on that issue,.beoause this.right is so

sacrosanct with them, that they're not willing to give it up;
rights. And we've tried to deal with that in a variety of

this statute, and the impact flowse, in terms of what we're
required to do. o J

There are impacts beyond disCipline in that it
affects transfers, whethei or not there! 8 a finanCial impact
from the transfer. We have no such thing_in the City as
disciplinary transfers. fhey don't existiunder the civil
gervice rules; theyvdon't exist in any other process.

But, 1f we digcipline somebody and also transfer
them from their asgignment, we are now in aAposition where we
are .compelled to'treat that ag if it is discipline and to, in
egsence, give them some»sort or a third-party neutral review
of theitransfer, the same as if it were a normal disoipline.

" In fact, in the latest incident of that, we tresated
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it as if it was part of the discipline process ingtead of
separating them out, because the city attorney was very
concerned that we would wiﬁd up in a situation where we would
have quite a bit of litigation over what POBOR rights ars.
The law says "punitive transfers," but what's a punitive
transfef is in the eye of the beholder.

I received this mofning‘—- apparently, you've
received, a DPA case, which has no precedential value, by the
way, at the local govefnmént level, that says that a trénsfer
is in the eyes of the beholder, an employee -- if this iz an
issue of fact. Well, an issue of fact, where you have no
proﬁess, means vou have to litigate all those issues. That}s
a burden that i1s difficult foxr the émployér, and; agaiﬁ,.
exists oniy Because of this statute.

‘Employees often see operational moves as punitive.
If they don't like the reorganization of the department, 1if
they don't liké going to neighborhood policing, if they
believe going to neighborhood policing requires a 75—percent
increéée in the number of poliée officers in the city, as
remarkably not our associlation did, then they doﬁ‘t gee, when
you do it, that it isn't punitive when you start assigning
people. Those become strugglés on a day-to-day basis that
should not occur and do occur because of the impact of this.

Probationaxy employeés have a review right that
goes beyond a liberty intérest. A liberty interest arises
when the employer releasas somebody on probation for reasons
that basitally impugn, in a significant way, their charaéter

such that theéy would have difficulty getting another job, IFf
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I released you for dishonesty or theﬁt, for example, that

would apply.

In the City, we don't ever release anybody for‘aﬁy
Btated reason. We have a letter which says, "You're being
:eleaéed bacause you failed to meet the requirements of the
position during the probationary period. Thank you very
much. Have a happy life. Love, Dee.! That's basically what
the letter says. And the unions regularly object to it.

As I said at the beginning of this, we have very
strong language in our city charter regarding our rights

during probation, and we don't intend to, in any way, reduce

‘them; however, we regularly have a review of probaticnary

officers Who fail as police officers. And probably, based on
recollection, BO or 90 percent of them actually come through'
and request a review dnd discussion of the basis fog‘it, and
they go owver all the documents that were in thgir file.

It creates an obligaﬁion for us to document and
justify our de;ision—makiné process during p:obation,'which
ie unneceésary, and, iﬁ fact,‘ié inlconflict with the concept
of probation, to have to defend that decizion at the eﬁd of
the iine,.particularly given the kind 6f-language we have in
our charter. | ,

The right. to tape creates an obiigation on the

agency to, in fact, tape interviews. And I know that it can

be argued'that it doesn't; however, let me try and articulate

the problem you face, in reality, as a local jurisdiction.
In the State of California, you don't have the right

to tape somebody without their pgrmissioﬁ. So, in assence,
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with every employee, except Eworn peace offiqers,‘we can say,
"No, you can't tape this interview. Take notes." And we
take notes and the? take notes. And -- or we can tape and
they don't have to have a copy of it, but, if we transcribe
it and do discipline, certainly we would give them that Copy,
but we take notes and they take notes..

If the employee comes in and tapes, and, trust me,
they all come in and tape, if thgy‘re sworn peace officers,
their attorneys come in with tapes. You wind up with two
tape recorders on a ‘desk. If they tape'and we do"nét, |
then they have a record that we do not have or we must raly
ol a tape created by the employee we aré investigating. That
would not be a wise choice, from the employer's perspective.

If wea take notes and they tape, our notes are never
going to bé exactly the same as the tape is going'to be if

it's transcribed, so we wind up with what is arguably an

 inferior record to the record that they have.

So it is essentially -- it says they may tape but
the practical application of that is: For‘everyﬁody who
comes in with a tape fecorder to tape, which ig virtually
every peace officer, we then musgt tape. And, 1f we tapeL we,
then, if we're going to reinterview, transcribe. |

In the case that I discussea earlier, which
everybody agrees iz an anomaly, one complaiqt we had -~ 200°7

MR. TAKACH: 240.

MS. CONTRERAS: 240 people were interviewed in the
course of one investigation and 67 disciplines flowed from

it.’ You can imagine the complication of going back and
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reinterviewing people when you have 240 sets of transcripts

to transcribe in order to get information you needed before

you could_reinterview.those people as they went.

Bome people who were intimately involved in the
problem, in that particular case, you only had to give them.
their transcript at that point in time, but, in-order>to“ask
questions. about other people's transcripts or questioné or |
statemeﬁ;s,_and to be clear and specific and fair to the
employes, you basically had to do that. We had transcribers
basically running 24 houre a day trying to keep up with the
taping process in that interviewing parade that came out of
that one cbmplaint. |
| | So it'? not;ﬁhat\we can tape or we choose to tape.
I-think anybbdy who's ever presented a case in front of an
arbitrator would acknowledgé that we must tape if the
employee does. Otherwisa, we go tP a2 hearing with a record
that is inferior to‘the record that the employee has.

In the local government, POBOR.also requires a right
to respond to.adéersa documents. And, while that sounds
simple, it creates an obligation.tg process, file and
maintain those fesponses and attaﬁh’them.to the co#rect
document .and make sure they get into the file. Génerally, it
also reguires some administrate review and to discuss the

response of the employee.

I have seen responses to documents. in which the

empldyee wrote pages and pages and pages of information

and/or questions. And so it reguires a substantial amount of

‘time to respond to that. That doésn't exist anywhere except

" Vine, McKinnon & Hall (8916) 371-3374
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here.

'gubstantially greater burden than what we have otherWise.

of necessity impacts staff, time, documentation and

Reprimands in the City are the most common form of
discipline. 'They are probably 25 to 35 percent of what we do'h
in any given year. The fact tﬁat we have.to provide an |
administrator to review for those is an additional burden.

The fact that we have to maintain the kinds of recordkeeping

that are involved in presenting that information is.a

We realize that there are a varisty of impacts on
local government. that are raised by the diséipline procesg as
it exigts withoﬁt POBOR. And you have to do, for example,
whaﬁ's compelled, in terms of your own rules, and that varies
from organizations. |

Az I saild, we don't have discipiinary transfers.

I'm sure there are many jurisdictioﬁs where the Civil Service
Rules includes thoée things. You know, reprimands_used‘to be
covered by the Civil Service Rules in the dity of Sacramento.
They were negotiated oﬁt, in terms of dealing Wifh the union,
so that they doﬁ‘t -~ are no'loﬁger covered by i1it.

In many jurisdictions that I've dealt with in the
past, reprimands are not considered formal discipline, at
all, evenbwritten reprimands. Those are actilvities that the
local entity is allowed and should be alloﬁed to decidé. And
the impact of this legislation is that we are requirgd to

prbvide additional rights to people, and that necessitates --

recordkeeping for all'bﬁ those things.

So to the extant that the staff recommendation

Vine, McKinnon & Hall (916) 371-3376 20
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‘ackﬁowledges the‘additidnal burden placed on local
government, by'thaﬁ,‘we would concur. T stil; have concerns
that ths'at-willlpeace ig not recognized in its totality,
becauée; aéain, our police chief is a gobd_example.

Our Ciwvil Seryice Rules give every other police
manager in the city -- in fact, 1f we were going to terminate
them, the fight to revert to the bargaining unit, ﬁhey
basically leave their exempt employmént, go back to their
last civil service status and then we fire them. So ity
kind of a Ewo—step process.

| Undar thé Civil“Service Rulesﬁ'they carry some Bort
of historiﬁal perspective, and. that's true of all employees.
I've ﬁever workéd at the éiﬁy as a civil service émployee, 850
I don't have that prﬁtection. Somebody in my position who
did, who came up through the ranks that had been in civil
Barvice previoﬁsly, would, in fact, be éble to_:evart back
and have a hearing at that. point.

But, in fact, they are all at-will employges. And, .
gshort of termination;'tﬁey ha#e, under our system, novright
to'appeal a qiscipline or to resgpond or to address discipiine
bscause they have no propertyvinteréét in their management
jobs. And, yet, POBOR giveé them that. ‘

So I add that as an additionai cpnéern beyond the
staff recommendation. But we appreciate very much the work
that the stéfﬁ did, in the fact that they waded through what
is, what I.;hiﬁk, Qery.arcang, difficﬁlt law that only
somebody who has to deal.witﬁ‘every day can appreciate, found

that, in fact, the burden on cities, counties, and school
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districts is substantial and does exisﬁ such that it's a
mandate from the State. |

Thank you very much.

CHAIRPERSON' PORINI: All right. Questions?

. Next witnesé. |

MR. TAKACH: No,.nﬁt yvet.

CHAIRPERSON PORIﬁI: 211 right. Then should we go
with the Department?i -

MS. STEIN: I just have a few brief commenﬁs. I'm
Elizabeth Stein‘representing the State Personnel ﬁoard. >We
addreseged ouf gomments in the letter to the staff. I'm just

going to address a few things.

First, as far as the City of Sacramento's coﬁments
to the staff, we believe that'written'reprimands.aie entitled
to due process protections, that the state laws give those
protections to people who receive written reprimands, mostly
because of the Stantoﬁ case, Stanton v, State Persoanel

Board; and gtaff addressed that case.

And, in that case, there is clear language that due
process protections -- that due procéss righté'are covered by
POBOR and that POBOR is consummate with the due process

protections. And staff cites that cdse, and we agree with

staff's analysis.

Ag far as the tape recordingz, as a practical matter

I can s2s& the problems that local governments have, having to

provide tape recordings for those interrogations, but I
think, as a matter of law, if it was litigated, they would

probabhly lose on that issue, because, ag staff also points

Vine, McKinnon & Hal’ (916) 371-3376
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out in their analysis, the case law says that if it's noﬁ a
mandated activity, something that local government may do,
that they are not entitled to reimbursement.

Ag far as tﬁinge that we brought up in our .letter,
the State Personnel Board, there's only two thinge, at this
peint, I'd address. One is: I understand the; the
Commission just looks at the legislation, POBOR, as it
existed when the test claim came up, but I think- it's
inherently wrong if you don't recogmize the amendment to the
Btatute. |

Courte, as ahmatter of course, will take judieial
notice of changes in the laws. And, right now, as of
Decemberj'SB, there is no mandate by thehseate, under POBOR,
to give these appeal process rights to brobationary -- to
people’who have pot paeeeq probation, permanent employees;
and to noe recognize that, I think; would be wrong. It'll
come .out at some poiet, I Qould.imagine, if the test claim is!
either amended,‘but it just seems that the Commission should
be able to recognize that end'previde that thes State is no
longer reguired tolErovide reimbursement for probationar?
empleyeee after December 'S8 when it was amended.

The other concern would be: If you go back and you
try and sort out which probationary employees who've besen
disciplined have been dieciplined.forAthings involving
liberty rights/ whd'sﬁgoihg to make that determination? It's
usually a determinetion'made”by courts and Judges.

So, if you go beek‘end,eeek reimbursement for an.

appeal pracess that.a probationary employee enjoyed because

Vine, McKinnon & Hall (916) 371-3376
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of POBOR, you'd have to look at whether or not a liberty
interest was involved, because this is something stigmatizing
a reputation, because those people who are fired because of
something that will stigmatilze their reputation are still, as
a matter of due process, entitled to an éppeélvprocess. So
that's just another thing I think the staff should -- the
Commission should look at when dealing with that issue.

As far as the disciplinary transfer‘éases, I don't
think the law is as clear as the City contends. There are
many jurisdictions. The State, all the time, has cases of
transferg that are clearly designated as d¥sciplinary. 'And;
in those cases,.the State does provide for due process
protectioné. |

And we think the Runyon case and the Howell case:
cited by the staff in their analysis are not clear, saying
Ehat disciplinary trénsfers -- people that are transgferred

for digciplinary reasons are not entitled to due process’

rights. We think that there's a real question that; perhaps,

they are. and the State has fecognizéd that in its own
precedential decisions.

That's all I have right now.

CHAIRPERSON PORINI: Questioﬁs? Department of
Finance,' do you --

MR. APPS: No. We have nothing, réally, to add at
this point. | .

CHAIRPERSON PORINI: All right.

MS. STEINMEIER: I do have something. I Would“like

to ask staff to.address, particularly, the last Comment by
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| like to --

| protection.

Mrs. Stein about the due process rights, particularly as théy

ralate to transfers,

Do we have something in the anaiysis or would you

MS. SHELTON: We've addressed that on page A-11, in
the second and third paragraphs. Basically, it's in your
binder or -- I don't think it'sAgoing‘to be in the blue
volume .

MR. BURDICK: Okay.

MS. SHELTON:. We found twb cases dealing with --
discussing transfers. One was the Runyon case. And, in that
casa, the peace officer did recéive a transfer plus an
accompanying reduction in pay. 2nd, in that case, the court

did find that the officer was entitled .to due process

We could not f£ind any cases. where the officer was
just transferred alone, without any accompénying reduction in
pay or redvation of classificaﬁion, or anything like that.
There Wés always something tied to the transfer. |

Tha one, aé Mg. Stein pointed out, we did find was
that Howell case. And, in that Howell casge, the court does
state that: "An employee enjoys no right to continuation in
a particular job aésignment." So, from that language,’ we
interpreted that an employee, a permanent empioyeé, doés’hot
hawve due pfocess rights for a pure transfer; and that POBOR,
in that case, would go beyond and constitute a new program,
if itt'g just‘a pure transfexr. .

CHATIRPERSON PORINI: Any other response?
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MS. STEIN: My response to.that would be‘that Runyon’
did involve the feduction in pay, in addition, but it's our
opinion that the disciplinary transfer, itself, is certainly
as harsh.as a written reprimand, which i1s entitled to*due
procese, that staff acknowledges. And if -- the céurt didn't

Bay that -- it was just silent, as to the issue of a

disciplinary transfer alone.’

Ag far az Howell, it dealt with the issue of a good

cause for a late filing. And they never made the

determination that the transfer was, in fact, disgciplinary in
nature. It was going back to the lowef court to figure that
out, so I do not think that the case law prohibits due.
process rights for a disciplinary transfex.

The State has recogﬁized those riéhts for its
employees and believes that -- it's ;till an open guestion.
I think ifla court_wage to address it, that the court would
come down on the side of giving due process protection to
those people, because it's discipline in nature. It‘g
certainly as harmful to one's reputation in tﬁe’file ag a
written reprimand, which does provide for due process
protections.

CHAIRPERSON PORINI: .All riéht. Mr. Beltrami?

: MR. BELTRAMI: Ms. étein, how would ybu’respond to
the point that was made in the iﬁstance of the Chief of |
Police, for instance?

M5. STEIN: Well, I suppoge it depends on the ~-- the

Chief of Police, if they're a permanent employse, ig ‘entitled

to the same due process protection.
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' MR. BELTRAMI: Well, he's ad at-will efployee. He
works for the County. Council should have the right to ‘

terminate without any reason, at all.’

MS. STEIN: Well, we did not address that issue,

"and, s0, in the State, there's been a court case that CEAsm,

which are sort of the state equivalent, the Career Executive
Assignments, dd not enjoy due ﬁrocess rights. '

MR; BELTRAMI: We're familiar with that.

MS. STEIN: 'I'm sure ?ou are.

So wé would concede, probably, th;t they don't enjoy
that, at least the‘Pérsonhel Board, bscause that has been
litigat;d on a state issue, on a Eimilarvsdft'of issue. -

| MR. BELTRAMI: VMs. antreras,'I thought that the
Personnel Board made an interesting argument, and, that is,

that this .is really good for you because it tightehs-up

things so well, and, therefore, it's going to save you money -

in the iong run rather than cost you money.
Would you comment on that?

MS. CONTRERAS:  We were discussging that issue in the

hallway. Tt 'g funny you should ask. And I said that, "To

the extent anybody thinks that this law, in particular, or

that législation, in general, creates harmony and improves
proéesses, they are naive in the extreme." |

In fact, the amount of hostility and fighting thét
goes on about issues like whether or not you can transfer
pédple, whether or not you have the  right number of people in
an interview room, whether or not you get trénscripts'socn

enough, we're having a struggle right now in the Cilty of -
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Sacramento."

The initial contact process with ' Internal Affairsg is

.what we call the blue sheet. It's mimeoced on blue paper.

You know what the complaint i1z, who the oﬁficar ig, who it
involves, what the subétancé of the complaint is. And it
used to be a way of intfoduaing the employée to the
investigation. . |

When they came in, we basicaliy gave them the blue
y8heet. We ghowed i1t to them. They couldn't take it or copy

it or anything, but they could look at. And then we got into

 fights with coungel for the employeées about whether or not

the blue‘sheet said what the questions they were askiﬁ§
related to, or, "Who was the person who filled it out? Wwell,
who wrote that? Who filled that out? There's two
handwritings on this piece of paper. ' So we stopped showing
them the blue sheet.

| And now we're in the middle of what will -- what
could very well wind up in arbitration,.the‘iSSue of whether
we changed our practice by now reading the blue gsheet to them
but not showing it to them so they don't get to =see the
handwriting. That blue sheet exists because of POBOR. I

mean, we struggled continuously aboutrwhether‘the eﬁployees’

<perception of whether they are gétting all the rights that

they're entitled to, to say nothing of the fact that the law

1y

itself has continued to expand.

At one point, what wag required was some sort of
administrative review of the process. Now, our unions

believe that everything.wé do is subject to third-party
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neutral review. We have to arbitraﬁe everything. They want
to take it.thrdugh civil service or to an outside binding
arbitration prbpess or to court. 8o, no, it hasn't create=d
good will or a tighter process or help the relationship in
any way; .

I think legislation rarely does that. But, in this
case, 1t has served to do exactly the opposite. It is a’
weapon used by employees and their union against the
employer, ané it's a continuocus threat, in terms of whether
or not we're going to comply. We rarely -- I'll be honest
with you, we rarsly are threatened by it; and we have been:in
court more than once with employees who've decided that they
didn't like the way we were doing business and they were
gbing'to take us to court. &And, typically, we prevail
because we do what is required of us, but, no, it hasn't
helped the process. Thank you.

Thank you for asking.

MS. STEINMEIER: I have a comment.

CHAIRPERSON PORINI: Yes, Ms. Steinmeier..

MS. STEINMEIER: There are some parallels between

peace officers and teachers that I'm hearing through your -- '

gschool districts havg this problem with teachers, so I
understand. And I know the laws were designed to protect,
and sometimes maybe overprotect, and I do appreciate tﬁe
staff analysis. It does not create a happy situation. In
fact, 1t creates a contentious situation. And I hawevempathy
for that. BSo I do agree With'most of the staff analysis.

On the guestion of taping, we have a standard, here,
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about reasonﬁbleness. Evén'if.the law says "may;" if it's
almost required by the nature of doing business in this caée,
if the employee tapeé, the employer must. I mean, you can'tg
end up.ﬁot having your own recdfd, so I would be inclined to
agree with the claimant on the taping issue.
" The other one on writtén‘reprimand is not as clear

to me. I guess I buy thé argument thaﬁ it is a due
process. Anytime you put SOméthing in someone's personnel
ﬁiie that ié negative about them, regardless of state law, I
think that the'éonstitution does imply, if not actually
requife you, to aliow them to know what it is and té respénd
to it, if they want to. So I don't see the first one as
being -- the one on written reprimand as beihg something that
flows from the state law. I‘think it flows from the Federal
Constitution. | N

But, on taping, I don't know hbw'the rest of you
feei, but I'm compelled to.believe that it'sva‘requirement,
even if the law says "may." |

MS. STONE: Madam Chairman, I'd like.to address -
the -- this is on the issue of written reprimands. When
you'ré addreésing the issue of written repfimands, you have
to take a look at what's regquired under PQBOR and compare
that with what is required when you're not dealing with a.
peace officer employee. | |

In ﬁ& prioxr incarnation; I was responsible for

disciplining both miscellaneous that were civil service, as

well as attorneys that were at-will, and it was like herding

cats. I don't know how else to explain it. When you're
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issuing the written reprimand, there ig no requirement that

‘the individual be given the right to respond or make any

comments to it, at law.

In fact, the Stanton case, I'd like to -- in your

materials at page 311, it goes through and does an analysis.

And I know -that Ms. Sheiton dieagreedwwith me and that's
fine. It goes through and does an analysie of what is
required for written reprimande under fOBOR. |

First from the standpoint ofiprooedural due process,
and, in.this particular matter,.if‘you'll notioe on page 311,
it's about the fourth paragraph down on the left- hand side,
the court says: "As the city notee, no authority supporte
plaintiffs,'" that would be the employeee, "underlying
assertion that the issuance of written'reprimand triggers due
process. Said parts outlined in Skelly." |

and it goes on and‘saye here, "Skelly applies in all
theee certain'eituations." hnd, on thevbottom, it says, "We
find no authority mandating adherenoe to Skelly when a
written reprimand is ieeued." And then it goes on to say,
"By the waydlyou've got proteotione for written reprimands
under POBOR, " and that it went through and did an analyeie to
ascertain whether, in thie inatanoe, the administrative
procedurea, under POBOR, were suffioient for a written
reprimand. So it's very clear to us, and, in no other

clrcumstance, does a written reprimand rise to the level of

‘the Skelly. It is only with'POBOR that the individual

- employse haa a right and ability to comment

I note that the State Personnel Board has made other

" Vine, McKinnon & Hall -(916).37l-3376
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mentions about what their particular pr;ctices are; howeaver,
what theIStaté has voluntarily chosen to do with reépect to
its employees is geparate and apart from what the
constitution requires, because that‘s what-we’re.looking at,
BO thét's our concern with respect-to written reprimands.

If this particular Skelly-type reguirement would be

imposed on every miscellaneous employee, it -- or nonsafety

;members,lthe amount of work that would be required'would be

phenomenal. Then, for example, Skelly does not necegsarily

cover suspensions of less than five daYs. Well, iIf it
doeen't cover a suspension of less than five daye, a written
reprimand, which is much less on the hierarchy of digcipline,
should also not be covered.
| CHAIRPERSON PORINI: Other guestione? Mr; Eou;kes.
" MR. FOULKES:, I don't know if_this is fo; staff or
for the folks from Sacramento, but the issue of written

reprimand versus, as in -the staff recommendation, "adverse

comment, " and what isg the difference betwgen those and how’

does that play into this? Because we had some .concerns in

reviewing that. Perhaps, the word choice was --

MS. SHELTON: That'e a good point. We aiscuésed
that amongst staff, too. The language in the statuﬁe says
"adverse comment".and it doesn't tie it back to a written
reprimand, But I would'imaginé in practice, énd maybe
Ms. Contreras can address your question a lot 'better than I
can, that there are times when an adverse comment eguates to
a written réprimand. T would imagine that to be. true. You

might ask the parties about that.
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And that's why we clarified in the staff analysig,

"that, even in those cases where it does, if it does EQuate to

a written reprimand, we found that with written reprimands .
due procegs would actually apply. 8o, in those cases, you

would have a limited -- the.activities would be -- the

| . ) ) ) - o - ‘w ]
reimbursable activities: would begﬂﬁllmlted,“ﬁ$f just the two. -

CHAIRPERSON PORINI: Comment?

MR.. TAKACH: Yes. The City of Sacramento, the
Police Deﬁartment, isgues something lowgr than a written
reprimand called a documented cdunséling; which remains in an
officert's f£ile generally for a -- it's called a watch file,
generally for a pericd of a year until they move to ancther

agsignment.

We believe that there's a right to respond to that

comment under the law. Now, written réprimand is abové that,

which remains in their file through our own practices as-
formal discipline, but they have the right to respond, even
to that adverse document, which is a documented counseling of
you spent too much time at a coffee break. I mean, -it can be
that simple. They get the right to respond to it because
it's in their file. -

MS. CONTRERAS: ILet me play on that. Watch file
means shift file.not watch this pgrson‘s file. For thése of
you who are not famillar with police terms,'there were three
watches and that means ghifts, so .the watch file 15 not a

warning file about a bad person; 1t is basicdally .the

supervisor's working file, typically, is.what a watch £ile

amounts to. It doesn't become part of their permanent
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personnel file. In fac;} they're purgéd regﬁla;ly;

MR. TAKACH: We have one challenge under POBOR that
an adverse comment -—‘which was a complaint by either a
departmental employes or a citizen wﬁich generated an’
Internal Affairg' complaint which.did not result iﬁ

discipline. There was a transfer but was rescinded, so there

‘was no adverse action taken to the employee, other than there

was this complaint in an Internal Affairs!' file,‘ﬁot his
personnel file, as gtated in other pigces of statute. But
there was -- the challenge to that, just being in the
Internal Affairs' file, to want to get that out or to respond
to that.

MS. CONTRERAS: Let me comment on that. That case

went to. court; and the union's perspective was that he had a

right to -- what the employee sought was the complaining

document which was written by a superiocr officer. And in
what, frém our prospective, amcunted to a persbonal angry
responsé to the person who filed the documeﬁt, since no
discipline was forthcoming. He believed that it was.done,
you know, on an individgal, personal Basis maliciqusly, and
80 we wound up in court on that case.

Now, the judge chose -- did not issue a TRO, chose
not to -- bésically told the parties that they shculd go
settle this, because there is no case law that extends where
they were going. But, again, based on thé language of POBOR,
under a normal circumstance; that would have been a, "Yeah,

right. So what?" kind &f response, but we wound up in front

of a judge.
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We settled the case readiné onto the record a
settlemeqt proposal we tried to make, but that'settlement
basgically reinstated gome of the eﬁployee's rights because
there was no subsequent investigation -- I mean, no.
discipline out of the invaétigation. We would have gone
there anyway, but we had to resgolve it in court rather than

doing it in the normal course of events becauss of POBOR.

Their bélief that that complaint -- not anything that was

ever in his personnel file, the fact that somebody had
complained about him, we'invesﬁigated it and took no action .
based on it, was sufficient to gemerate POBOR, right to
review ﬁnder the ddcuments.

MS. STONE: Madam Chairman, there's also somé
materials in the response to the draft staff énalysislthat
talk about how, if there is citizen review boards thét do an
investigation and come up With findings that do not
necessarily lead to diséipline, the courts have found- that
those findings of citizen review boards, in jurisdictions
which have them, can constitute an adverse comment even
though there is no discipline intended by it, and, therefore,
the officer is entitled to respond to these particular
filings which just exigt and are not necegsarily included in
their personnel filé.

CHAIRPERSON PORINI: All right.

Mg, Stein?

MS. STEIN: Yes. I just wanted to add, if it's
helpful, that the state system designateé reprimands ag -

discipline, and yoﬁ have all these informal types of
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discipline, counseling memorandums a¥e often referred to ox
informal discussion memorandums, you know, citing different
behaviors that occur.

| But if it's titled a reprimand, if a state calls it
an official feprimaﬁd; then it becomes discipline. It
regquires notice under the Skelly provisiéns; and that's how
the state differentiates it, and it sounds like the local
governments do something similérl No?

MS. SHELTON: I thought I heard the city éay
gomething a little bit differedt. The way staff wrote the
analysis was identical to what Ms. Stein was just saying.
And I tﬁink what the city ig saying, and correct me if I'm

wrong, is they see it as two different steps: One, an

" adverse comment, and that that does result in something else,

like, whatever, another disciplinary action, and then they go

thrdugh whatever steps are regquired at that stage. 8o, if

they're duplicative, they're duplicative.

' Is that correct?

MS. CONTRERAS: Yeah, I think it can. 2And the

right to respond exists to things much ‘less than formal

discipline,

CHAIRPERSON PORINI: Yes.

MR. BELTRAMI: Camille, what about the comment that
Ms. Stein made about the amendment of December '982° Does
that take the probationary focus out'of“ﬁhe gystem?

ME. SHELTON: It doeés affect -- yes, as of January
1ét,'1999, but, until that time, they're included. The

amendment was made in 1998 and became &ffective January 1,
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1998, 8o, up until that date, probaﬁionary and at-willk

.that adding additicnal duties or not?

employees were éﬁtitled to administrative appeal until
December 31lst, 19¢28.

MR BELTRAMI : Thank you.

CHAIRPERSON .PORINI: ‘Alllright.

Yes, Mr. Foulkes. '

MR. FOULKES: One last one. In the language that
talks about providing prior nogice to peace offieers
regarding :he‘natﬁre of the investigation, correct me if I'm
wrong, but isn't that requiréd'now,.not prio: notice but
subsequent notice? |

And the question is: If.you have to give the notice

and the timing i= changing but the notice isn't changing, is

MS. SHELTON: Are you talking about what the receipt
of a written reprimand is?

MRl FOULKES: Um =~--

MS. SHELTON: Or what page? .

MR. FOULKES: Ysah. I'm talking about page A-29,
ﬁo. 3, underhthe gtaff recommendations. |

MS. SHELTON: You're talking about the third
activity under the conclusion and astaff recommendation?

MR. FOULKES: Right.

AMS, SHELTON: Staff found that that was a new
program or higher level of service because notice is required
befdra any disciplinary,action ig -- I mean, misconduct ig
charged, so it's notice,érior. I mean, this/is a requirement

before they even get into the due process rights.
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MR. FOULKES: Okay. So that they would still be
required to send the notice aftef?» :
MS. SHELTON: Iftit results in disciplinary -~ if
the interrogationFIESults in'a disciplinary action, right.
' MR. FOULKES: Okay. |
MS. CONTRERAS: I think that notice référs,to what I
éall the blﬁe‘sheet. We have to tell them, at the .
commencement of an»investigative interview, why we're talking
to them, as opposed to the normal procéss where you just
étaxt tallking to them and askihg them qﬁéstions about wheré
they were'yesﬁerday. | |
B mean, if the complaint is that -- you have to say,
you know, "There's been a complaint that you.were parked
outside tﬁé city limits." So then -- and, normally, ?oﬁ'd
gsay, you know, "Where wé:e-youvon Wednesday the 21st? Where
wers yéu yesterday? Where did you go here? Where did you go

there?" You can ask all kinds of guestions.

And, if they never.get outside the city limits, then

you can say, "Gee, why, in that case, did the city manager

gee you park at a liquor stors in West Sacramento last

Tuesday at about, 11:007?" And then they go, "Oh, gee. I must

have forgotten that part."

So, in the case of the poiice officer, he knows at
the beginniﬂg tﬁat you saw his sguad car parked aﬁ Ehe 7—il
in West Sacrémehto, so it changes the texture of the
investigation. 2And it is an additiomal bqfden. |

MR. BELTRAMI: Don't you do joint:%ork with West

Sacramento?
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burden?

‘MS. CONTRERAS: How do you think that we know that
tﬁey‘re there? Call the dity manager's office, rebort Eo the
7-11.

MS. GOMES: I have a guestion about that, when you
gay that that creétes a higher bﬁrden by them knﬁwing-what's
going to be happening during the investigationi

Could you explain how did that create a higher

MS. CONTRERAS: Well, in many caées, it can change
the way you handle an investigation, and it can impact the
amount of information you have to have before you get there,
Typically; we get a complaint. We interview whoever thé
complainant is and any witnesses'fhey may identify, and then
you basically talk to the employee and coﬁfrént them with
information Ehat you've received in most cases; but it
changes the nature of the questioning that you have to do and
the amount of information you Have to have ahead of time in
order to be absolutely certain of what.your facts are,
because the employee is going to know where you're going

before you get into the interview.

He reads the blue sheet, talks to his attorney and
comes in with avdefense, go you have to have a substantially
greater amount of'infofmation in order to get to where you
need to be. Most investigations are not as easy as, "Where
were you at 11:00 o'clock yesterday?" They tend to be
complex, and many of them felate to things like tactics.

So knowing ahead.of time where we're going means we .

have to have a lot more information in order to get an
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effective case investigation and obtain a result that'gives
ug, what we believe, to be the reality of the situétion.

CHAIRPERSON PORINI: All right. Thank you.

- Mr. Beltrami,

MR. BELTRAMI: Camille, why did we break it down by’
the type of enﬁity, why do we have something7for county, -
something for school districts?

MS. SHELTON: The reason~I‘éid that --

MR. BELTRAMI: Yes.

MS. SHELTON: -- #ds because POBOR does apply to
peace officers employed by-local agencies and school
districts. Unfortunately, in'thiS‘sitﬁation, there were
prior statutory schemes related to adverse‘commeﬁts that were
different for school diétricts and county and special
districts and cities, and so that's why I broke that down,
because the prior law_was different for each type of entity,
which 'made it very cdnfusing. |

CHAIRPERSON PORINI: All right. Other gquestions or
comments?

MR. BURDICK: If I can just make one éomment, and
that ig: I think this has been helpful, the discussicn
toaay. "And one of the things we talked about is that if you
agree with staff recommendation, and hopefully with the
amepdments that are recommended by local government, of Qitﬁ
or without them, we think that the step next is obviously
Parémeters and Guidelines, to it down and kind of negotiate
and discuss these things, where we're going to, for the first’

time, really have' an opportunity to sit down with both sides,
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- people sending documents back and forth, We-did ha&e Chall

on, in the sense that they may say something -- that they may .

Parameter and Guideline process. o

gtate agencies, as. well, and with Camille, to go through
these things and sort them oﬁt,'. |

I think thaﬁ some of these issues that now.are
unclear can be clarified at that point and Ehen.staffﬂcan
probably. come back and hopefully we can all reach an
agreement,.but, 1 there.aren't; we could probably narrow
them down to fewer items and be a little more gpecific.

Az you can .mee, it!é an extremely complex issue bﬁt
that's one of the problems, sometimes, as we go into there,

this process becomes & little bit adversarial in the sense of

opportunity to sit down, and we did request an initial
meeting, but, unfortunately, until aﬁter‘thg hearing, it
sesms like, very often, sometimes the state agency pecple
feel a little reser&ed! at least it'é'my perception they feel

a little reserved, about what they might want to comment

agree to Something that is mandated that maybe they shouldn't
have agreed to, or whatever. . I would hope that, as we movae
along, that if there are areag that you're not ¢lear, that

you just leave those on the table to be dealt with at the

MS. SHELTON: Can_I,commént on that?

CHAIRPERSON PORINI: ‘Pleasgh

-MS..SHELTON: I agree that the activities described
in the Parameters and Guidelines arebgoing to be far more

detailed than what is provided in the staff analysis, but the_'

activities that are listed in the staff analysis are. required
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to be analyzed by»ﬁhe Commission to first determine if
there's a reimbursable state-mandated activity.

The issue, with regard to written reprimands, you

need to make a finding on that today to determine whether or

not that's going to be included as a réimbufsable‘
gtate-mandated activity. I don't think you can leave that to
the Parameter and Guideline stage.

- What you‘can leave'ﬁo the Parameter and Guideline
stage would be how much activity do you want to give‘them to
determine whether or not a transfer is punitive? I mean,
those types'oﬁ guestions can come at thé Parameter and
Guideline stage, but this.langﬁage in here is directly from
the statute. I would not recommend ;eaving thege iszsues for
the Paramefer-and Guideline- stage.

CHATRDERSON DORINI: All right.
MS. SHELTON: But the'scopé and the extent, those
types of issgues may be left ' to the Parameter and Guideline

étage.

MR. BURDICK: Just a comment. I think thera's a.

guestion of what is proper to do. I think you can do --

leave them if you want. You have the discretion to do that.
I don't think that -- and I'd like to clarify. I dom't think
Camille is saying you can't do it; I think she's saying you
probably shouldn't. do it, or staff wouldn't rECOmméﬁdfit;.
But, I guess, that is also an isgue whersa we've
dealt witb -; or we haven't had a lot of clarity oz, and';ﬂis
might be a good time to get some clarity,. althou§h maybe not

with two brand new members today,‘although'Michaei has been
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here once before, but that, I think, is an important issue,
whether or not things of that nature can, because they are

going to come back to you in the Parameter and Guideline

process.

CHAIRPERSON PORINI: Camille.

MS. SHELTON: Let me just mention the fact that
these activities listed in here are critical to determine
whether a new program or higher level of service exists and
.whether there are costs mandated by the state. Those are
test claim issues not Parameters and Guidelines issues.

CHAIRPERS@N PORINI: M=, Sfeiﬁmeier.

MS. STEINMEIER: I would like to move the staff
analysis with the éddition of the activities of providing
tape recordings of interrogations. That isn't -- there is -
gomething about a tape reqprding here,. but praducing the
transcripts sometimes with a tape recording, and that isn't
in the staff analysis or the staff recommendatien, sa, with
that addition, I would like to move it.
| MR. BELTRAMI: Second. |

CHAIRPERSON PORINI: All right. .We have a'moﬁion
and a second.

May we have rﬁle dall?

' MS. HIGASHI: Mr. Beltrami.

MR. BELTRAMI: Yes.

MS. HIGASHI: Ms. Gomes.

MS. GOMES: Yes.

MS. HIGASHI: ‘Mr. Foulkes.

MR. FOULKES: Yes.
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MS. HIGASHi: Mr. Van Houten.

MR. VAN HOUTEN: Yes. |

MS. HIGASHI: Ms. Steinmeier.

MS. STEINMEIER; Aye. |

MS. HiGASHI: Chairperson Porini.

CHAIRPERSON PORINI: Ysah.. N{)

All right. 'Thank.§ou very much.

MS. STEINMEIER: And thanks, alsé, tc the staff for
the phenomenal effoét that's gdne into thig staff aﬁaiyaié.

CHAIRPEﬁSbN ébRINI: Just fof the recofd,
Mr. Burdick, so that Mr. Van,HouEen won't feel left out, he
has joined us on ﬁumerous occasions when Mr. Sherwood has
nOt“. . v S

MR. BURDICK: I apologize.

MR. BELTRAMI: Madam Chaifman, may I just tell
Mz. Contreras thaﬁ'e&eiything tﬁéé c£ﬁes to courts are
arcane. | | | |

MS. CONTRERAS: Thank you very much.

CHATRPERSON PORINI: Okay. |

MS. HIGASHI: Next is the Mandate Reimbursement
Process. This item will be presented by Piper Rodrian of our
staff. And I'd like to commend her. She's our staff pefson
responsible for our consent calendar iteﬁsf

MS. RODRIAN: Good morning.

These Parameters and Guidelines allow claimants to
seék'reimbursemeﬁt for costs incurred during thé<mandate
process. The original Parameters and Guidelines were adopted

in 1986. Since 1995, staff has updated them annually to

Vine, McKinnon-& Wa1" ./91g) 371-3376
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---00o---

'STATH OF CALIFORNIA ) .
' ) g8.
COUNTY OF SACRAMENTO )

I hereby certify the foregoing hearing was held at
the time and place therein named; that the procee@ingé wera

reported by me, a duly certified shorthand reporﬁer and a

disinterested person, .and Was,thereafter transcribed into

typewriting.

IN WITNESS WHEREOF, I have hereunto set my hand

this 6th day of September, 1899,

STACEY L\/HEFFERNANLQ?GR, RFR
NO. 10750

Vine, McKinnon & Hall .(816) 371-3376
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EXHIBIT B

Hearing Date: August 26, 1999
"ile Number: CSM 4499
nn.ndntes\\4499\\ﬁnnltn:dou

Ttem # 2

Staff Analysis
Government Code Sections 3300 through 3310

As Added and Amended by Statutes of 1976, Chapter 465;
Statutes of 1978, Chapters 775, 1173, 1174, and 1178;
Statutes of 1979, Chapter 405; Statutes of 1980, Chapter 1367; Statutes of 1982, Chapter 994;
Statutes of 1983, Chapter 964; Statutes of 1989, Chapter 1165; and
Statutes of 1990, Chapter 675 '

Peace Officers Procedural Bill of Rights

Executive Summary,

Introduction ,
In order to ensure stable employer-employee relations and effective law enforcement services,
the Legislature enacted the Peace Officers Procedural Bill of Rights (POBOR).

The test claim legislation provides procedural protections to peace officers employed by local
agencies and school districts when a peace officer is subject to an interrogation by the
ployer, is facmg punitive action or receives an adverse comment in his or her personnel file.
«& protections required by the test claim legislation apply to peace officers classified as
permanent employees, peace officers who serve at the pleasure of the agency, and peace
officers on probation who have not reached permanent status. .

Claimant’s Position

The claimant, the City of Sacramento, contends that the test claim legislation constitutes a
reimbursable state mandated program. The claimant acknowledges that due process principles
apply to this claim. However, the claimant asserts that the requirements imposed by the test:
claim legislation are broader than those imposed Dby the due process clause, The claiment states
that “[t]he basic intent of the City’s test claim is to seek reimbursement of costs associated with
activities specifically afforded peace officers that go beyond what the court has set as minimum

requirements for public employees.”

State Agency Comments

The Department of Finance contends that-the test claim legislation does not constitute a
reimbursable state mandated program because the due process. principles set forth in Skelly V.,
State Personnel Board', which predate the enactment of the test claim leglsla’uon require local

agencies to perform the same activities.

The State Personnel Board contends that the pro cedural protections accorded a peace officer by
the test claim legislation all further important due process values, The State Personnel Board

75) 15 Cal.3d 194 (Exhibit A, Bates page 0149),
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states that “[g]iven that a recognized value in federal due process is, to a great extent, to promote

accuracy in its decision-making, one can assume that a governmental entity implementing
POBOR will achieve a greater accuracy in its decision-making in the personnel arena” and less

retaliatory litigation. Thus, the State Personnel Board asserts that the cost savings resulting from

the test claim legislation should more than offset any costs that might be atiributable solely to the
test claim legislation.

Staff Analysis

Several courts have recognized a connection between the test claim legislation and the due
process clause of the United States and California Constitutions. The due process clause, like the
test claim legislation, affords notice and hearing protections to pérmanent employees when the
employee is subject to a dismissal, demotion, suspension; reduction in salary or written:
reprimand. The due proeess clause also affordsprocedural protections to probationary and at-
_will eniployees when the employee’s reputation and ability to obtain future employment is
harmed by a dismissal. . . :

Under these circumstances, the due proeees clause requires pub'lid‘ employérs to provide the
employee with notice of the proposed action, reasons for the actiofij & copy of the cha.rges and
materials upor which the action is based and the right to respond, either orally or in writing, to
the authority initially i 1mpos1ng the d.lsmpl_mery action.

The test claim legislation imposes, some of the séme dug process notice and heermg protections
to peace officers. This connection between the due process clause and the test claim legislation
is relevant to the analysis of this claim iti two respects. First, the due process olause of the
United States and California Constitutions were in effeot befors the enaétient of the test claim

-legislation. Thus; the Commission must- determine whetherthé test dlaim- legislahon 1mposes a
new program or higher level] of service on local agencies and school districts;

Second, the due process Glause of the Uhited Stateés Conetltutlon ig a form of federal law
Pursuant to Government Code section 17556, subd1v1s1on (c), there are nd “costs mandated by
the state” if the test claim legislation “nnplemented e federal law resulting in costs mandated by
the federal government, unless the [test claim legislation] mandates costs which exceed the.

I
I

mandate in that federal law or regulatmn ” Thus, e C‘omtmssmn must also determme ifithe test .

claim legislation results in “costs mendeted by the state o

o

Issues Reised After [ssuance of Draﬁ Staff Analzsu !
. On Tuly 6, 1999, the Dreift Staff Analysis was issued. The cldirnant and the Department of

Finance in con_]unctlon with thé State Personnel Board filed comments to the Draft Staff

A_nalyms, copies of which are included in the agenda binders &s E'{hlblts K and L '

The claimant contends the following:

s That written reprimands are not protected by the’ due process cleuse and, thus “the test
claim requirements pertemmg 10 written repnmends are new and constlfute e new

program or lugher level of sérvice.

- interrogation is reqmred by sectmn 3303, subd1v151on (g) and thus const1tutes a
reimbursable state mandated activity.
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The Department of Finance and the State Personnel Board contend the foll‘owing‘~ '

s  That Government Code section-3304, subdivision (b), which describes the right to an
administrative appeal, does not apply to probanonary end at-will employees

e That the due process clause applies when'a permanent employee is, h'ansferred for
purposes of pumshrnent and, thus, the test claim reguirements pertalmng to transfers are
1ot new and do not impose a new program or higher level of service,

o  That “State civil service probationary or at-will employees are entitled to S]ceklly rights by

the State Personnel Board” to the charging documents and reports and, thus, Government
Code section 3303, subdivision (g), does not constitute a reimbursable state mandated

: programn with respect to these employees

For the reasons stated in the Staff Analysm staff disagrees with all. of these oontennons and has
not modified the recommendation in the Draft Staff Analysis. (See pages A-11, A-12, A-16,
A-19, A-20, A-22.)

Conclusion and Staff Recommmendation

Based on & comparison of the test claim legislation and the legal requirements in effect -

immediately before the enactment of the test claim legislation, staff concludes that the test claim -

legislation constitutés a partial rennbursable state mandated program under article X111 B,
section 6 of the California Constitiition and Government Code section 175 14 for the followmg

reimbursable activities:
1. Providing the opporturity for an ad:mmstratwe appeal for the followmg chscuplmary aot1ons
(Gov. Code, § 3304, subd. (b)):
" Dismissal, demotion, suspensmn salary reduction or written repnmand reeewed by

probationary and at-will employees whose liberty interest are not affected (i.e.; the
charges supporting a d.ismlssa.l do not harin the employee 8 reputaﬁon or ab1l1ty 16 find

future employment}, X : ‘

s Transfer of permanent, probationary and at-will employees for purposes of punishment;

* . Denial of promotion for permanent, probationaty and at-#ill employees for teasons other
than ment and .- : :

o  Other aet1ons agamst permanent probationary and at-will employees that result m.
disadvantage, hatm, loss or hardship and impact the career opportunities of the smployee.

2. Conducting an interrogation of & peace officer while the officer is on duty, or compensating
the peace officer for off-duty time in accordance with regular deparfment prooedures (Gov.
Code, § 3303, subd. (a) ) : Lo :

Alden’uﬁoatlon of the investigating officers. (Gov Code § 3303 subds (b) and (o) )

4. Producing transcribed copies of any notes made by a steno grapher at an mterro ga‘uon and
reports or complaints made by 1nVest1gators or other persons, except those that are deemed
confidential, when requested by the officer in the following circumstances (Gov. Code,

§ 3303, subd. (g)): .
(a) When the investigation does not result in disciplinary action; and
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(b) When the investigation results in:

A dismissal, demotion, suspension, salary reduction or written repriménd received
by a probationary or at-will employee whose libeity interest is not affected (i.e.;

the charges supporting the dismissal do not, harm the employee § reputation or
ability to find future employment); :

A transfer of a permanent, probationary or at-will employee for purposes of
punishment; ) .

A denial of prornotlon fora permanent proba‘nonary or at-will employee for
reaspns other than merit; or

Other actions agginst a permanent, probationary or at-will employee that result in
disadvantage, harm, loss or hardship and impact the career of the employee.

5. Performing the following activities upon receipt of an adverse comment (Gov. Code, §§ 3305

and 3306):

School Dlstncts

(a) If the adverse comment results in the deprivation of employment through dismissal,
suspension, demotion, reduction in pay or written reprimand for a permanent peace
officer, or harms the officer’s reputation end opportumty to find future employment,
then schools are entitled to reimbursement for:

Obtaining the signature of the peace officer on the adverse comment; or

Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the mgna’rure or initials of the peace officer under such
circumstances.

(b) If the adverse comment is obtained in connection with & promotional examination,
then school districts are entitled to reimbursement for the followmg activities:

Providing notice of the adverse comment;
Providing an opportunity to review and sign the adverse comment;
Providing an opportunity to respond to the adverse comment within 30 days; and

Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace ofﬁcer under such
circumstances,

(c) If the adverse comment is no? obtained in connection with & promotional
exanunatlon, then school districts are entitled to reimbursement for:

Obtaining the signature of the peace officer on the adverse comment; or

Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or-initials of the peace officer under such
circumstances,
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- Counties

(2) If an adverse comnment results in the deprivation of employment through dismissal,
suspension, demotion, reduction in pay or written reprimand for a permanent peace
officer, or harms the officer’s reputation and opportunity to find future employment,
then counties are entitled to reimbursement for:

o Obtaining the signature of the peace officer on the adverse comment; or

s Noting the peace officer’s refusal to sign the adverse comment ori the document
and obtaining the signature or initials of the peace ofﬁcer under such
circumstances. :

(b) If the adverse comment 75 related to the investigation of a possible criminal offense,
then counties are entitled to réimbursement for the following activities:

] Proﬁding notice of the adverse comment;
e Providing an opportunity to review and sign the adverse comment;
» Providing an opportunity to respond to the adverse comment within 30 days; and

»  Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
cm:umstances

(c) If the adverse comment is not related to the investigation of a possible criminal
. offense, then counties are entitled to reimbursement for the following activities:

s Providing notice of the adverse comment; and
« Obtaining the signature of the peace officer on the adverse comment; or

* Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the péace officer under such
circumstances. '

Cities and Special Districts

(a) If an adverse comment results in the deprivation of employment through dismissal,
suspension, demotion, reduction in pay or written reprimand for a permanent peace
officer, or harms the officer’s reputation and opportunity to find future employment,
then cities and special districts are entitled to reimbursement for:

s Obtaining the s1gnature of the peace officer on the adverse comment; or

» Noting the peace officer’s refusal to sign the adverse comment on the document.
and obtaining the 51gnature or initials of the peace officer under such
circumstances.

(b) If the adverse comment is related to the investigation of a possible criminal offense,
then cities and special districts are entitled to reimbursement for the following
activities:

» Providing notice of the adverse comment;

- 659



* Providing an opportunity to review and sign the adverse commenf;
* Providing an gpportunity to respond to the adverse comment within 30 days; and

. Noting the peace officer’s refusal to sign the adverse comment on the document
end obtaining the sigrature ot initials of the peaoe officer under such
circumstances.

(c) If the adverse comment is not telated to the in{resﬁg'atioﬂ ofa poésible criminal
offense, then cities and special districts are entitled to relmbursement for the
followmg activities: - : -

s Prov1dmg notice of the adverse comment;
* Providingan opportunity to réspond to the adverse comment withif 30 days; and
. Obtaining the signature of the peace officer on the adverse comment; Or

« Noting the peace ofﬂcer s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer undet such
circumstances.

Staff Recommendation :
Staff recommends that the Commission appréve this test claim accordingly.
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Claimant

ty of Sacramento

Chronology _
12/21/95 Claimant files test claim with the Commission

01/26/96 =  Staff notifies claimant that the test claim is incompléte

03/08/96 Claimeant files letter providing statutory code sections included in the test claim
04/26/96 Staff notifies claiment that the test claim is cdmplete '

07/17/96 Response filed by the Department of Finance

11/15/96 Staff issues letter to claimant requesting status of claimant’s rebuttai.

12/06/96 = Claimant files rebuttal

12/20/56 Claiment requests continuance of hearing

12/23/96  * Staffissues letter to partiés regarding revised schedule

01/27/97 Informal conference

01/31/97 .  Staff'issues letter to parties regarding revised schedule

08/06/97 Staff issues letter to claimant requesting status of additional requested information

09/05/97 Claimant files supplemental information
19/98 Staffi isfues letter to parties requesting supplemental briefing on due process

issues
06/17/98 Claimant files supplemental comments in response to staff request of March 19,
1998 : |
06/17/98 State Personnel Board files comments in response to staff request of March 19,
1998

07/06/99 Draft Staff Analysis issued
08/06/99 Claimant files comments on Draft Staff Analysis

08/12/99 Department of Finance and State Personnel Board file comments on Draft Staff
Analysis

Test Claim Legislation

In 1976, the Legislature enacted Government Code sections 3300 through 3310, known as the
Peace Officers Procedural Bill of Rights Act. The test claim legislation provides a series of -
rights and procedural safeguards to peace officers employed by local agencles and.school
districts that are subject to investigation or discipline. Legislative intent is e‘{pressly provided in

Govemment Code section 3301 as follows:

“The Legislature hereby finds and declares that the rights and protecﬁbns
provided to peace officers under this chapter constitute a matter of statewide
concern. The Legislature further finds and declares that effective law
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enforcement depends upon the maintenance of stable employer-employee -
relations, between public safety employees and theif employers. In order to
assure that stable relations are continued throughout the state and to further assure
that effective services are provided to all people of the state, it is necessary that
this chepter be applicable to all public safety officers, as defined in this section,
within the State of California.”

The test claim legislation applies to all employees classified as “peace officers” under specified
provisions of the Penal Code including those peace officers employed by counties, cities, special
districts and school districts.> The test claim legislation also applies to peace officers that are
classified as permanent employees, peace officers who serve at the pleasure of the agency and
are termineble without cause (“at-will” employees)’ and peace officers on probation who have

-not reached permanent status.

STAKFF ANALYSIS

Issue: Does the test claim Iegislation, which establishes rights and procedures for peace
officers subject to investigation or discipline, constitute a reimbursable state
mandated program within the meaning of article XIII B, section 6 of the California

Constitution and Government Code section 17514°?

For a statute to impose a reimbursable state mandated program, the statutory language must
direct or obligate an activity or task upon local governmental agencies, In addition, the
required activity or task must be new, thus constituting a “new program”, or create an
increased or “higher level of service” over the former required level of service. The court has
defined a “new program” or “higher level of service” as a program that carries out the
governmental function of providing services to the public, or a law'which, to implement a state
policy, imposes unique requiremnents on local agencies and does not apply generally to all
residents and entities in the state. To determine if a required activity is new or imposes a
higher level of service, a comparison must be made between the test claim legislation and the
legal requirements in effect mamedlately prior to the enactment of the test claim legislation,

L
nt

2 Government Code saction 3301 gtates: “For purposss of this chapter, the term public safety officer means all peace
officers specified in Sactions 830.1, 830.2, 830.3, 830.31, 830.32, 830.33, except subdivision (&), 830.34, 830.33,
except subdivision (c), 830.36, 830.37, 830.38, 830.4, end 830.5 of the Penal Code."

* Gray v. City of Gustina (1990) 224 Cal. App.3d 621 (Exhibit A, Bates page 0213); Binkley v. City of Long Beach
(1993) 16 Cal.App.4th 1795 (Exhibit A, Bates page 0193), ‘

- * Bell v. Duffy (1980) 111 Cal. App.3d 643 (Exhibit A, Bates page 0187); Eame.s' v. Personnel Department aftha
City of El Cajon (1978) 87 Cal.App.3d 502 (Exhibit A, Bates page 0183).

¥ Government Code section 17514 defines “oosts mandated by the state” as follows: **Costs mandated by the state’
means eny increased costs which a looal agenoy or school distriot is required to incur after July 1, 1980, as a result
of any statute enacted on or after January 1, 1975, or any executive order 1mplement1ng any statute enacted on or
after January I, 1975, which mandates a new program or higher level of dervice of an existing program within the
meaning of Section 6 of Article XIII B of the California Constitution.”’ .
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Finally, the newly required activity or increased level of service must be state mandated and
npose “costs mandated by the state,”*

The test claim legislation requires local agencies and school districts to take specified
procedural steps when investigating or disciplining a peace officer employee. The stated
purpose of the test claim legislation is to promote stable relations between peace officers and
their émployers and to ensure the effectiveness of law enforcement services. Based on the -
legislative intent, staff finds that the test claim legislation carries out the governmental function
of providing a service to the public. Moreover, the test claim legislation imposes unique
requirements on local agencies and school districts that do not apply generally to all residents
and entities of the state. Thus, the test claim legislation constitutes a “program” within the
meaning of article XIII B, section 6 of the California Comnstitution.

Several California courts have analyzed the test claim legislation, however, and found a
connection between its requirements and the requirements imposed by the due process clause of
the United States and California Constitutions. For example, the court in Riveros v. City of Los
Angeles analyzed the right to an administrative appeal under the test claim legislation for a
probationary employee and noted that the right to such a hearing arises from the due process

clause. .

“The right to such a hearing arises from the due process protecz‘zoms' of the
Fourteenth Amendment to the United States Constitution. . . . . The limited
purpose of the section 3304 appeal is to give the peace officer a chance to
establish a formal record of the circumstances surrounding his termination and try
to convince his employer to reverse its decision, either by showing that the
charges are false or through proof of mitigating circumstances [citation omitted].
This is very nearly the same purpose jor the hearzng mandated by due process
requirements, which must afford the officer-a chance to refirte the charges or clear

his name.” (Emphasis added.)’

Thus, the Commission must continue its inquiry and compare the test claim legislation to the
prior legal requirements imposed on public employers by the due process clause to determine if
the activities defined in the test claim legislation are new or impose a higher level of service.

Furthermore, the Commission must determine whether there are any “costs mandated by the
state.” Since the due process clause of the United States Constitution is a form of federal law,
Government Code section 17556, subdivision (c), is triggered. Pursuant to Govérnment Code
section 17556, subdivision (c), there are no “costs mandated by the state” and no reimbursement
is required if the test claim legislation “implemented a federal law resulting in costs mandated by

. ® County of Los Angeles v. State of California (1987) 43 Crl.3d 46, 56, Carme! Valley Fire Proteation Dist, v, Stare
of California (1987) 190 Cel.App.3d 521, 537; City of Sacramenta v. State of California (1990) 50 Cal. 3d SI 6ay
Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835; Gov. Code, § 17514,

T " eros v, City of Los Angeles (1996) 41 Cal.App.4th 1342, 1359 (Exhibit A, Bates page 0279).
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the federal government, unless the [test claim legislation] mandates costs which exceed the
‘mandate in that federal law or regulation.”

These issues are discnssed below.
The Due Process Clause of the U.S, and California Constitutiéns

The due process clause of the Unlted States’ atid Callfomla Constitutions proylde that the state
shall not “deprive any person of life, liberty, of property without due process of law,” . In the
public employment erene;’ an-smployee’s property and liberty interests ére commonly at steke.

Property Interest in Employment

Property interests protected by the due process olause extend beyond actual ownership of real
estate or money. The U.S. Supreme Court determined that a property interest deserving
protection of the due process clause exists. when an employee hasa “legltlmate olann” to
-continued employment » .
- “To have 2 property mterest in'a benefit, & person clea.rly tnust have moré than an
abstract need or desire for it. Hs must have more thah a unilateral e*{p ectation of
it. He must, instead, have a 1eg1t1mate claim of entitlement to it. . ‘

“Property interests, of courss, are not created by the Constitution, Rather they
are created and T.hElI‘ dimensions are defined by existing riles or undersiandings -
that stem from an independent source such as state law < <rules or urderstandings
that seclwre certain benefits and that support claims of entitlement to those - '
benefits.”? : :

Applymg the above principles, both the U.S. Supreme Court and Cahforma courts hold that .

permanen " employees, who can only. be dismissed or subjected to other disolplmary measures -
for *“cause”, have a legitimate olaxm of enhﬂement to their _]Ob and thus, p ossess a property

interest in oontmued employment. '

i Govemment Code saction 17513 defmes “costs mandated by the federal govemment" as followa )

** ‘Costs mandeted by the federal croverm:nent’ meang any inoreased costs incurred by & local
agency or school district dftef January. 1, 1973, in ofder to eomply with the requxrements ofe
federal statute or regulation. ‘Costs mendated bythe faderal govemment’ noltides codts reeultlng
from enactment of state law. or regulauon whers failurs to epact that law orregulation:to meet
specific federal program or service requlrements would resuit in sybstaptial monetary pemalties or
loss of funds to pubhc or private périonsa in the state, ‘Costs mandated by the federal government'’
does not include cosfs which are apec1ﬁoa11y reimbirsed or funded by the faderal or state
government or programs or services which may be implemented at the option of the state, Jocal
agency, or school district.” . .

.* U.8. Constitution, 14th Amendment; California Constitution, Article 1, §§ 7 and 15.
' Board of Regents v. Roth (1972) 408 U.S. 564, 577 (Bxhibit A, Bates page 0045).

"' Slochower v, Board of Education (1956) 350 U.8, 55 (Exhibit A, Bates page 0101), where the U.S. Supreme
Court found that & tenured college professor dismissed from employment had & property interest in,continued
employment that was safeguarded by the due process elause Gilbgrt v, Homar (1997) 520 1., 924 (Exhibit A,
Bates page 0071), where the U.S. Supreme Court found that apolice afﬂeer, empLoyed 8s B permanent employee by
a state university, hed e property interest in continued employment and was afforded dus process protsctions
resulting from a suspension without pay; Skelly v. State Personnel Board (1975) 15 Cal.3d 154 (Bxhibit A, Bates

T 664



Moreover, California courts require employers to comply with due process when a permanent
aployee is dismissed'?, demoted", suspended“ receives a reduction in salary® or receives a

ritten reprimand.'®

" The Department of Finance and the State Personnel Board contend that due process property
_rights attach when an employee is transferred. They cite Runyon v. Ellis and an SPB Decision
(Ramallo SPB Dec. No. 95-19) for support.”

Staff d15agrees with the State’s argument in this regard. First, in Runyorn v. Ellis, the court found
that the employee was entitled to an administrative hearing under the due process clause as a
result of a transfer and an accompanymg reduction of pay. The court did not address the
situation where the employes receives a transfer alone.”® In addition, in Howell v. County of San -
Bernaraino, the court recognized that “[a]lthough a permanent employee’s nght to continued
employment is generally regarded as fundamental and vested, an employee enjoys no such right
to continuation in a particular job assignment. 19 Thus, staff fmds that local government
employers are not required to provide due process protection in the case of a transfer.

Furthermors, although the SPB decision may apply to the State as an employer, there is no
indication, or support for the proposition that the SPB decision applies to actions taken by a local
government employer.

Accordingly, staff finds that an employee dosas not enjoy the rights prescribed by the due process
clause when the employee ig transferred.

When a property interest is affected and due process applies, the procedural safeguards required
by the due process clause generally require notice to the employee and an opportunity to
‘ond, with some variation as to the nature and timing of the procedura! safeguards. In cases
ismissal, demotion, long-term suspension and reduction of pay, the California Supreme
Court in Skelly prescribed the following due process requlrements before the discipline becomes

effective:
» Notice of the proposed action; o
s The reasons for the action;
. A copy of the charges and materials ﬁpon which the action is based; and

page 0 149) where the California Supreme Court held a permanent civil service smployes of the state has a property
interest in continued employment and cannot Be dismissed without due process of law

2 Skelly, supra, 15 Cal.3d 194.
3 Ng. v. State Persornel Board (1977)-68 Cal.App.3d 600 (Exhibit A, Bates page 0269)

' Cwil Service Assn. v, City and County of San Francisco (1978) 22 Cal3d 552, 558-560 (Exhlblt A, Bates page
0123), ,

'S Ng, supra, 68 Cal, App.3d 600, 603.

'8 Stanton v. City of West Sacramento (1991) 226 Cal, App 3d 1438 (Exhibit A, Batss page 0309).

17 Exhibit L, Comments to Draft Staff Analysis.

'® Runyon v. Ellis (1995) 40 Cal.App.4th 961 (Exhibit A, Bates pags 0203),

'* Howell v, County of San Bernardino (1983) 149 Cal.App.3d 200, 205 (Exhibit A, Bates page 0243).
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o The right to respond either orally or in wntmg, to the authority 1mt1a11y 1mposmg
discipline.?®

In cases of short-term suspensions (ten days or less), the employee’s property intalest is
protected as long as the employee receives notice, reasons for the action, g copy of the charges
and the right to respond either during the suspension, or within a reasonable time thereaﬁar

Similarly, staff finds that in the case of a written reprimand where the employee is not deprived
of pay or benefits, the employer is not required to provide the employee with the due process
safeguards before the effective date of the written reprimand. Instead, the court in Stanton found
that an appeals. process provided to the employee affer the issuance of the written reprimand -
satisfies the due process clause. :

The claimant disagrees with staff’s interpretation of the Stanton case (Bxhibit A, Bates
page 309) and its application to written reprimands.

The claimant contends Stanton stands for the proposition that the due process guarantees
outlined in Skelly do not apply to & written reprimand. Thus, the claimant concludes that an
employee is not entitled to any due process protection when the employee receives a written .
reprimand. The claimant cites the followmg language from Stanton (Bates page 311) in support
of its posmon

.. As the City notes, no authority supports plaintiff’s underlying assertion that-
is'suance of a written reprimand triggers the due process safeguards outlined in
Skelly. Courts have required adherence to Skelly in cases in which an employee is
demoted [citations omitted]; suspended without pay [citations omitted]; or
dismissed [citations omitted]. We find no authorlty mandating adherence to
Skelly when a written reprimand is issued.”

“We see no justification for extendmg Skelly to situations involving written
reprimands. Demotions, suspension and dismissal all involve depriving the public
employee of pay or benefits; & written reprimand results in no such loss to the

employee.” /

The facts in Stanton are as follows. A police officer received a written reprimend for
discharging a weapon in violation of departmental rules. After he received the reprimand, he
appealed to the police chisf in accordance with the memorandum of understanding and the police
chief upheld the reprimand. The officer then filed a lawsuit contending that he was entitled to an
administrative appeal. The court denied the plaintiff’s request finding that that the meeting with
the police chief satisfied the administrative appeals provision in the test claim legislation
(Government Code section 3304), and thus, satisfied the employee’s due process rights.

Staff agrees that the court in Stanton held the rights outlined in Skelly do not apply when an
employee receives a written reprimand. Thus, under Skelly, the rights to receive notice, the
reasons for the reprimand, a copy of the charges and the right to respond are not required to be
given to an employee befbre the reprimand takes effect.

*0 Skelly, supra, 15 Cal.3d 194, 215.
2 Civil Service Assn,, supra, 22 Cal,3d 552, 564,
2 Stanton, supra ,226 Cal.App.3d 1438, 1442 (Exhibit A, Bates page 0309, 0311),
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“"owever, the court found that the employee is guaranteed due process protectxon upon receipt of
written reprimend. The court found that when the appesls process takes places after the
reprimand, due process is satisfied. The court in Stanton also states the following:

“Moreover, Government Code section 3303 et seq., the Public Safety Officer
Procedural Bill of Rights Act, provides police officers who are disciplined by
their departments with procedural safeguards. Section 3304, subdivision (b)
states no punitive action may be taken by a public agency against a public safety -
officer without providing the officer with an opportunity for administrative
appeal. Punitive action includes written reprimands. [Citation omitted.] Even
without the protection afforded by Skelly, plaintiff’s procedural due process
rights, following a written reprimand, are protected by the appeals process
meandated by Government Code section 3304, subdmsmn (b) " (Emphasis
added.)? ‘

Accordingly, staff finds that the due process clause of the United States and California
Constitutions apply when a permanent employee is .

-]
) o
L]
a

Dismissed;

Demoted;

Suspended;

Receives a reduction in salary; and

Receives a written reprimand.

arty Interest
~Although probationary and at-will employees, who can be dismissed without cause, do not have
. & property interest in their employment, the employee may have a liberty interest affected by a
" dismissal when the charges supporting the dismissal damage the employee's reputation and
impair the employee’s ab1hty to find other employment The courts have defined the hberty
interest as follows:

“[A]n employee’s liberty is unpalrod if the government, in connection
with an employee’s dismissal or failure to be rehired, makesa ‘charge
against him that might seriously damage his standing and associations in
the community,’ such as a charge of dishonesty or immorality, or would
‘impose on him a stigma or other disability that foreclosed his freedom to
take advantage of other employment opportunities.’ [Citations omitted.]
A persen’s protected liberty interests are not infringed merely by

‘defamatory statements, for an interest in reputation alone is not a

constl’mtlonally protected liberty interest. [Citations omitted.] Rather, the
liberty interest is infringed only when the defamation is made in
connection with the loss of & government benefit, such as,...employment.
[Citations omitted.]” %

* Stanton, supra,226 Cal.App.3d 1438, 1442 (Exhibit A, Bates page 0309, 0311),
?" " “urden v, County of Sacramento (1984) 160 Cal.App.3d 302, 308 (Exhibit A, Bates page 0261), quoting from -

ofRegentsv Roth, supra, 408 U.S, atp, 573. See also Pau! v. Davis (1976) 424 1.8, 693, 711-712
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For example, in Murden v, County of Sacramento, the court found a protected liberty interest
when a temporary deputy sheriff was dismissed from employment based on charges that he was
engaging two female employees in embarrassing and inappropriate conversation regarding
sexual activities. The court noted that the charge impugned the employee s character and
morality, and if circulated, would damage his reputation and impair his ab111ty to find other

ernployment. ‘

The court in Murden clarified that a dismissal based on charges that the employee was unable to

learn the basic duties of the job does ot constitute a protected interest.”

When the employer infringes on a person’s llberty interest, due process simply requires notice to

the employee, and an opportunity to refute the charges and clear l:us or her name. Moreover, the
“name-clearing” hearing can take place gfter the actual cl1sn'usse.l

Accordingly, staff finds that the due process clauses of the United States and Celifornia

Constitutions apply when the charges supporting the dismissal of aprobationary or at-will
employee damage the employee’s reputatlon and i 1mpa1r the employee’s ability to find other

employment,

Test Claim Legislation

As indicated above, employers are required by the due process clause to offer notice and hearing
protections to permanent employees for dismissals, demotlons, suspensions, reductions in salary

and wntten reprimands.

Employers are also reqmred by the due process clause to offer notice end hearing protections to
probationary and ar-will employees when the dismissal harms the employee’s reputation and

ability to obtain future employment. - ,
As more fully discussed below, the test claim legislation imposes some of the same notice and .
hearing requirements 1mposecl under the due process clause,

Administrative Appeal

Government Code section 3304, as added by the test clalm legislation; provides that “ho punitive
action, nor denial of promotion on grounds other than merit, shall be undertaken by any public
agency without providing the public safety officer w1th an opportunity for administrative

appe al, 127

(Exhibit A, Bates page 0079); and Lubey v. City and County of San Francisco (1979) 98 Cal.App.3d 340 (Exhibit A,
Bates page 0249).

* Murden, supra. 160 Cal.App.3d 302, 308 (Exhibit A, Bates page 0261)

. %% Maurden, supra, 160 Cal.App.3d 302, 310 (Exhibit A, Bates page 0261); Arnett v. Kennedy (1974) 416 U.S. 134,
157 (Exhibit A, Bates pags 0001); and Codd v. Felger (1977) 425 U.S, 624, 627 (Exhibit A, Bates page 0061).

?" In the Claiment's comments to the Draft Staff Analysis (Exhibit X), the claimant recites Government Code
section 3304, ar amended in 1997 (Stats. 1997, c. 148) and 1898 (Stats. 1998, c. 786). These amendments made '
substantive cheanges to Government Code section 3304 by adding subdivisions (c) through (g). These ohanges
include a statute of limitations coneerning how Iong the agency oan use acts as a basis for disclpline, & provision
prohibiting the removal, of a chief of police without providing written notice describing the reasons for the removal
end an administrative hearing, and & provision limiting the right to an administrative appes! to officers who
successfully complste the probatlonary period, Neither the 1997 nor 1998 statutes ara alleged in this test claim,
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Pum'tive action is deﬁned\ih Government Code section 3303 as follows:

“For the purpose of this ohapter punitive action meens any action that may lead
to dismissal, demotion, suspension, reduction in sa.lary written reprimand, or
transfer for purposes of punishment.”

The Cahforma Supreme Court determined that the phrase “for purposes of pun1sh1nent” in the |
foregoing section relates only to & transfer and not to other personnel actions.” Thus, in transfer
cases, the peace officer is required to prove that the transfer was intended for purposes of .
punishment in order to be entitled to an administrative appeal. If the transfer is to “compensate
for a deficiency in performance,” however, an appeal is not required. 30, 34

In addition, at least one California appellate court determined that employers must extend the
right to an administrative appeal under the test claim legislation to peace officers for other
actions taken by the emplog/er that result in “disadvantage, harm, loss or hardship” and impact
the peace officer’s career.™ In Hopson, the court found that an officer who received a report in.
his personnel file by the police chief regarding a shooting in violation of policies and procedures
was entitled to an administrative appeal under Government Code section 3304. The court held
that the report constituted “punitive action” under the test claim legislation based on the source
of the report, its contents, and its potential impact on the career of the officer.”

Finally, the test claim legislation does not specifically set forth the hearing procedures required
for the administrative appeal. Rather, the ty'pe of administrative appeal is left up to the discretion
of each local agency and school district.>* The courts have determined, however, that the type of
hearing requned under Government Code section 3304 must comport with standards of fair play

~nd dus process** 3¢ ,

*' The courts have held that “reduction in salary” includes loss of skill pay (MeManigal v. City of Seal Beach (1985)

166 Cal.App.3d 975, Exhibit A, Bates page 0255)), pay grade (Baggett v. Gates (1982) 32 Cal.3d 128, Exhibit A,
Bates page 0111)), ranlk (Fhite v. County of Sacramento (1982) 31 Cal.3d 676, Exhibit A, Bates page 0165)), and

probationary rank (Henneberque v, City of Culver City (1983) 147 Cal.App.3d 250, Exhibit A, Bates page 0221)). -

% White v. County of Sacramenta (1982) 31 Cal.3d 676 (Exhibit A, Bates page 0165),

N Holeomb v. City of Los Angeles (1989) 210 Cal.App.3d 1560 (Exhibit A, Bates page 0231); Heyenga v. City of
San Diego (1979) 94 Cal.App.3d 756 (Exhibit A, Bates page 0225); Orange County Employees dssn,, Inc. v. County
of Orange (1988) 205 Cal.App.3d 1289 (Exhibit A, Bates page 0275).

*! The claimant wants the Commission to keep in mind when ﬁndmg a mandats, or at the parameters and guidelines
phase, that what constitutes a transfer, for purposes of punishment is in the eyes of the employee. The claimant
states that in the field if labor relations, peace officers will often request a full POBOR hearing and procedure on a
transfer which is not acceptable to the officer in question, even though the transfer is not accompaniad by a
reduction in pay or benefits and no disciplinary acnon has been taken. (Exhibit K, Claimant’s comments to Draft

Staff Analyasis.)

2 Hopson v, City of Los Angeles (1983) 139 Cal.App.3d 347, 354 (Exhibit A, Bates page 0237), relying on White v,
County of Sacramento (1982) 31 Cal. 3d 676, 683,

B Idatp, 353-354, 4

3 Binkley v. City of Long Beach (1993) 16 Cal.App.4th 1795, 1806 (Exhibit A, Bates page 0193); Ruryan, supra, 40

~ Cal.App.4th 961, 965 (Exhibit A, Bates page 0293),

* Dayle v, Clty of Chino (1981) 117 Cal.App.3d 673, 684 (Exhibit A, Bates page 0205). In addition, the court in
Stanton v, Clty of West Sacramento (1991) 226 Cal.App.3d 1438, 1442 (Exhibit A, Bates page 0309), held that the
loyee’s due process rights wers protected by the administrative eppeals process mandated by Government Code
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The Department of Finance and the State Personnel Board contend that Government Code
section 3304 does not require an administrative appeal for probationary and at-will employees.
They cite Government Code section 3304, subdivision (b), as it is currently drafted, which
provides the following: “No punitive action, nor denial of promotion on grounds other than
merit, shall be undertaken by any public agency against any public safety officer who has
successfully completed the probationary period that may be reguired by his or her employing
agency W1thou1: prov1d1ng the public safety officer with an opportunity for admlmstratlve
appeal »3 "

However, the italicized language in section 3304, subdivision (b), was added by the Legislature
in 1998 and became effective on January 1, 1999, (Stats. 1998, c. 768). When Government
Code section 3304, subdivision (b), was originally enacted in 1976, it did not limit the right to an
administrative appeal to permanent employees only. Rather, that section stated the following:

“(b) No punitive action, nor denial of promotion-on grounds other than
merit, shall be undertalen by any public agency without providing the
public safety officer with an opportunity for administrative appeal.”

Accordingly, staff finds that an administrative appeal under Government Code section 3304,
subdivision (b), was required to be provided to probationary and at-will employees faced with

punitive action or a denial of promotion until December 31, 1998.

The Depeartment of Finance also contends that the cost of conducting an administrative hearing is
already required under the due process clause and the Skelly case, which predate the test clalm

legislation.

Staff agrees that in some circumstances, the due process clause requires the same administrative,
hearing as the test claim legislation. However, as reflected by the table below, the test claim
legislation is broader then the due process clause end applies to additional employer actions that

have not previously enjoyed the protections of the due process “clause.
/"
I
//
/
/"
/"

section 3304. Furthermore, in cases involving “misconduct”, the officer is entitled to & liberty interast name-
clearing hearing under Government section 3304, (Lubey v. City and County of San Francisco (1979) 98 Cal App.3d
340, Exhibit A, Bates page 0249; Murden, supra, Exhibit A, Bates page 0261.)

% Staff notes that at least two cases have referred to the need for an administrative appeals procedurs that would
enable the officer to obtain court review pursuant to Code of Civil Procedurs section 1094.5. Such a review implies
that an evidentiary hearing be held from’ which a.record and findings may be prepared for review by the court,
(Doyle, supra, 117 Cal.App, 3d 673} Hennebergue, supra, 147 Cal.App.3d 250.) In addition, the California
Supreme Court uses the words “administrative appeal” of section 3304 mtarohangaab ly with the word “hearing."”

(White, supra, 31 Cal.3d 676.)
7 Exhibit L, Comments to Draft Staff Analysis.
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Due Process - Test Claim Legislaﬁon’

Dismissal of & permanent employes - I Dismissel of permanent, probationary or at-will
employees

Demotion of & permanent employee Demotion of permanent, probationary or at-will
' employees

Suspension of & permanent employee T Suspension of permanent, probationary or at-will
employees

Reduction in salary for & permanent employes | Reduction in salary for permanent, probatxonary or ai-
» ' will employees

Written reprimand of a permenent employsg " Written reprimend of permanent, probationary or at-wil]
employees

Dismissal of a probationary or at-will employee which Dismissal of & probationary or at-will employee which
herms the employee’s reputation and ability to find harms the employee's reputation and ability to find

future employment future smployment
‘ ' Transfer of & permanent, probationary or gt-will

emplovee for purposes of punishment

Denial of promotion for permanent, probationary or at-
will employees on grounds other than merit

Other actions against a permenent, probationery or at-
will emplayse thet result in disadvantage, harm, loss or
hardship and impact the carser opportunities of the
employee

Thus, staff finds that the administrative appeal would be required in the absence Of the test
claim legislation when:

s A permanent employee is chsrmssed demoted suspended, receives a reduc‘uon in pay ar
a written reprimend; or

= A probationary or at-will employes is dismissed and the employee’s reputation and
ability to obtu.m future employment is harmed by the dismissal.

. Under these cucumstances, the administrative appeal does not constitute a new program or

. higher level of service because prior law requires such an appeal under the due process clause.
Moreover, pursuant to Government Code section 17556, subdivision (c), the costs incwred in
providing the administrative appeal in the above circumstances would not constitute “costs
mandated by the state” since the administrative appeal merely implements the requirements of
the United States Constitution.

Jtaff finds, however, that the due ?rocess clauses of the Ux_:ited States and California
Constitutions do not require an administrative appeal in the following circumstances:

o  Dismissel, demotion, suspension, salary reduction or written reprimand received by
probationary and at-will employees whose liberty interest are not affected (i.e.; the
charges do not harm the employee’s reputation or ability to find future employment),

¢ Transfer of permanent, probationary and at-will employees for purposes of punishment;

» Denial of promotion for permanent, probationary and at-will employees for reasons other
then merit; and
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* Other actions against permanent, probationary and at-will employees that result in
disadvantage, harm, loss or hardship and impact the career opportunities of the employee,

Thus, in these situations, staff finds that the administrative appeal required by Government Code
section 3304 constitutes a new program or higher leve! of service and imposes “costs mandated

by the state” under Govemnment Code section 17514,

Compensation and Timing of an Interrogation

Government Code section 3303 describes the procedures for the interrogation of a peace
officer. The procedures and rights given to peace officers under section 3303 do not apply to
any interrogation in the normal course of duty, counseling, instruction, or informal verbal
admonition by a supervisor. In addition, the requirements do not apply to an investigation
concerned solely and directly with alleged criminal activities.?

Government Code section 3303, subdivision (a), establishes procedures for the timing and
oompensatmn of & peace officer subject to investigation and interrogation by an employer. This
section requires that the interrogation be conducted at & reasonable hour, preferably at a time
when the peace officer is on duty, or during the “normal weling hours” of the peace officer,
unless the seriousness of the investigation requires otherwise. If the interrogation takes place
during the off-duty time of the peace officer, the peace officer “shall” be compensated for the
off-duty time in accordance with regular department procedures.

The.claimant contends that Government Code section 3303, subdivision (a), results in the
payment of overtime to the investigated employee and, thus, imposes remlbmsable state
mandated activities. The claimant states the following:

“If a typical police department works in three shifts, such as the Police
Department for this City, two-thirds of the police force work hours [that are] not
consistent with the work hours of Investigators in the Internal Affairs section.
Even in a smaller department without such a section, hours conflict if command”
staff essigned to investigate works a shift different than the employees
investigated. Payment of overtime occurs to the employees investigated or those
performing the required investigation, or is at least & potential risk to an employer
for the time an employee is interrogated pursuant to this section.’
Staff agrees. Conducting the investigation when the peace officer is on duty, and compensating
the peace officer for off-duty time in accordance with regular department procedures are new
requirements not previously imposed on local agencies and school districts.
A ccordingly, staff finds that Government Code section 3303, subdivision (a), constitutes a new

program or higher level of service under article XIII B, section 6 of the Celifornia Constifution
and imposes “costs mandated by the state” under Government Code section 17514,

Notice Prior to Interrogation

Government Code section 3303, subdivisions (b) and (c), require the employer, prior to
interrogation, to inform and provide notice of the naturs of the investigation and the identity of

all officers participating in the interrogation to the employee.’

-4

¥ Gov, Code, § 3303, subd, (i),
® Claimant filing dated September 5, 1997, (Exhlbxt F)
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TJnder due process principles, an employee with a property interest is entitled to notice of the
sciplinary action proposed by the employer.*® Thus, an employee is required to receive notice
~hen the employee receives a dismissal, suspension, demotion, reduction in salary or receipt of a
written reprimand Due process, however, does not require notice prior to an investigation or -

interrogation since the employee has not yet been cha.rged and the employee’s salary and

employment position have not changed.

+ Accordingly, staff finds that providing the employee with prior notice regar‘di_'ng the nature of the

lh‘-‘x

interrogation and identifying the investigating officers constitutes a new program or higher level
of service under article XIII B, section 6 of the California Constitution and imposes “costs
mendated by the state” under Government Code section 17514.

Tape Recording of Inten"oéation

Government Code section 3303, subdivision (g), provides, in relevant part:

“The complete intsrrogation of a public safety officer may be recorded. [fa tape
recording is made of the interrogation, the public safety officer shall have gccess
to the tape if any further proceedmgs are contemplated or prior to any further .
interrogetion at a subsequent time. . . . The public safety officer being interrogated
shall have the right to bring his or her own recording device and record any and

all aspects of the interrogation.” (Emphasis added.) -

The claimant contends that the activity of providing the peace officer Wlth the tape recording of
‘the interrogation as specified in section 3303, subdivision (g), constitutes & reimburseble state

‘mandated activity. The claimant states the following:

“Ag shown above, Government Code, section 3303 (g) allows the interrogation of
a peace officer to be tape recorded. The section is silent as to whom may record
the interrogation, and who may request that the session be recorded. In practice,
., the employee will almost always request to record the interrogation. As the
employee desires to record same, the employer is faced with the requirement of
also tape recording the interrogation in order to assure that the employee’s tape is
not edited, redaoted or changed in any manner, and to have a verbatim record of

the proceedings.’™
The Department of Finance disagrees contending that the cost of providing recordings of
interrogations is required under the due process clause.
For the reasons stated below, staff finds that providing a copy of the recordmg of the

interrogation when further proceedirigs are contemplated or prior to further interrogation at a
subsequent time is no# a reimbursable state mandated activity.

One of the conditions imposed by the test claim statute requires employers to provide the tape

recording to interrogated peace officers if further proceedings are contemplated. If the further
proceeding is disciplinary action, then under certain circumstances, due process requires the
employer to provide an employee who holds either a property or liberty 1nterest in the job w1th
tha materials upon which the disciplinary action is based.

® Skeelly, Supra, 15 Cal3d 194,
A nant's comments to Draft Staff Analysis. (Bxhibit K. )
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Accordingly, even in the absence of the test claim legislation, the due process clause requires
employers to provide such materials, including the tape recording of the interrogation when:

° A permanent employee is digmissed, demoted, suspended, receives a reduction in pay or
a written reprimand; or

o A probationary or at-will employee i3 dismissed and the empl L?fee g reputation and
ability to obtain future employment is harmed by the dismissal®?; and when

* The disciplinary action is based, in whole or in part, on the mterrogation of the employee,

Under these circumstances, the requirémént to produce the tape recording of the interrogation
under the test claim legislation does not impose & new program or higher level of service because
this activity was required under prior law through the due process clause. .

Moreover, recent court decisions explain that when a local agency performs a permissive act
or Has alternatives other than performing the action under the test claim statute, the
“downstream” or consequential activities, although statutorily required, are not state
mandated.”® For example, in Lucia Mar, the California Supreme Court found that a newly
enacted ten percent payment by a school district was a “new program” when the district sent
its disabled pupils to a staté school for the severely handicapped. While the ten percent
payment was required by the Education Code, the court did not find the sum was state
mandated and, therefore, reimbursable. The court recognized that school districts may have
several options for furnishing special education to its disabled pupils, only one of which is
sending them to a state school. Thus, the court remanded to the Commission the question of

whether the ten percent payment was state mandated.

Although the claimant contends that a local agency always tape records an interrogation when
the employee records the same, the test claim statute does not require employers to record the
interrogation. Rather, the statute expressly states that the smployer “may”, at its discretion,
record the interrogation, Thus, staff finds that the downstream activity of prov1d1ng the tape
recording to the officer, if the employer chooses to record the interrogation, is also not mandated

or required by the test claim statute,*

Documents Provided to the Emplovee
Govemment Code section 3303, subdivision (g), also provides that the peace officer “shall” be
entitled to a transcribed copy of any interrogation notes made by a stenographer or any reports or

2 Skelly, supra; Ng, supra; Civil Service Assn., supra; .S“tcmton, supra, Murden, supra,

42 Lucia Mar Unified School Dist, v. Honig, supra, 44 Cal.3d 830, 836-837; Counry ar Los Angeles v.
Commission on State Mandates (1995) 32 Cal. App.4th 805, 818,

z This analysis {s consistent with the Commission’s findings in Norprafit, Special Use Property Requirements
(CSM —-97-TC-01, decided December 17, 1998). Thers, the Commlasion refected the argument that the provisions
of former Revenue and Taxation Code section 2207, which required reimbursement for inoreased costs dus to test
claim legislation that added risw réequirements to an sxisting optional program if the local agency had no reasonable
alternative other than to continue the optionel program, were subsumed within the present statutory soheme in
Government Code section 17500 and following. The Commission found that former Reyenus and Taxation Code
section 2207 was expressly repealed and raplaced ‘with Government Cods section 17514, which does not requu-e
reimbursement for increased costs incurred in an optional prograr,
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complaints made by investigators or other persons, except those that are deemed to be
onfidential, .

The Department of Finance and the SPB contend that the cost of providing copies of transcripts,

reports and recordings of interrogations are, required under the due process clause and, thus, do

not constitute a reimbursable state mandated program.

In Pasadena Police Officers Association, the California Supreme Court analyzed Government
Code section 3303, noting that it does not specify when an.officer is entitled to receive the
reports and complaints. The court also recognized that section 3303 does not specifically
address an oﬁcer s due process entitlement to discovery in the event the officer is charged with.
misconduct,* Nevertheless, the court determined that the Legislature intended to require law
enforcement agencies to disclose the reports and complaints to an officer under investigation
only affer the officer’s mterrogatlon “

The court’s decision in Pasadena Police Officers Association is consistent with due process
principles. Due process reqLures the employer to provide an employee who holds either a
property or liberty interest in the job with a copy of the charges and matenals upon which the
disciplinary action is based when ths officer is charged with misconduct.”’

Accordingly, even in the absence of the test claim legislation, the due process clause requires the
employer to provide a copy of all investigative materials, including non-confidential complaints,
reports and charges when, as a result of the interrogation,

s A i;ermanent employee is dismissed, demoted, suspended, receives a reduction in pay or
a written reprimand; or . _
‘e A probationary or at-will employee is dismissed and the employee’s reputation and
ability to obtain future employment is harmed by the dismissal.

Under these circumstances, the requirement to produce documents under the test claim
legislation does not impose a new program or higher level of service because this activity was
required under prior law through the due process clause. Moreover, pursuant to Government
Code section 17556, subdivision (c), the costs incurred in providing the investigative materials in
the above circumstances would not constitute “costs mandated by the stats” since producing such
documentation merely implements the requirements of the United Statés constitution.

However, staff finds that the due process clause does not requu-e employers to pro duce the
charging documents and reports when requested by the officer in the following circumstances:

. (a) When the investigation does not result in disciplinary action; and

(b) When the investigation results in:

s A dismissal, demotion, suspension, salary reduction or written reprime.ﬁd received by
a probationary or at-will employee whose liberty interest is not affected (i.e.; the
charges supporting the dismissal do not harm the employee s reputation or ablhty to

find future employment);

“ Pasadena Police Officers dAssn. v, Clty ofPasadena (1990) 51 CELI 3d 564, 575 (Exhibit A Bates page 0135)

6 Id. ut 579,

47 "elly, supra.
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s A transfer ofa permanent, probationary or at-will employee for purposes of
punishment;

o A denial of promotion for a permanent probatlonary or at-will employees for TeAsons -
other then merit; or

* Other actions against a permanent, probationary or at-will employee that result in
disadvantage, harm, loss or hardship and impact the career opportunities of the

employee.

The Department of Finance and the State Personnel Board dlsagree with this conclusion.*® They
contend that “State civil service probetionary or at-will employees are entitled to [the due process
. rights prescribed by] Skelly . .. . by the State Personnel Board™ to the charging documents and

reports and, thus, Government Code section 3303, subdivision (g), does not cons